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Strangers Within: The Barghouti and
the Bishara Criminal Trials

LEORA BILSKY

How does domestic criminal law contend with those who are conceived by
the state as strangers, as the enemy, falling under the rubric of “terror”? This
question has recently gained urgency in light of growing efforts by democratic
states to bring “terrorism” within the scope of criminal law. This development
challenges the structure of criminal law in liberal democracies since it man-
dates addressing the lack of a fundamental condition that grants legitimacy to
the court: a common legal basis shared by the two groups (represented by the
prosecution and the accused) upon which to adjudicate the actions under con-
sideration. The difficulty is compounded by the fact that modern criminal law
has anchored its claim for legitimacy (or nonpoliticization) in the exclusion
of political “motive” from the court’s deliberation regarding the responsibility
of the defendant.! This exclusion becomes problematic in “terror trials,” since
the very definition of terror is at the heart of the dispute. For one side it is a
legitimate act of resistance against occupation and is based on the right of self-
determination, while for the other side it is a violent action no different from
ordinary murder. I call this condition “radical difference” and ask what changes
should be introduced to criminal law to allow it to confront the problems it
presents.

My claim, which I will seek to establish on the basis of the Barghouti and
Bishara criminal trials, is that it is precisely in situations lacking shared com-
munity values and an inclusive democratic process that domestic courts are
called to delineate the boundaries of political discourse, distinguishing legiti-
mate criticism from illegal violence. The court can restrict the conditions for
political deliberation that have been threatened by the growing violence, or it

can enhance them. In other words, it becomes the court’s decision whether and
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to what extant to ensure that the opposition is given space, that the defendant’s
narrative is heard, and to ensure the equal and inclusive enforcement of the law
on members of both sides to the dispute.?

However, this role of the court is often obscured and it is particularly so in
criminal trials. My question is what changes are needed in the criminal law
if it is to contend with its new political role of judging the “terrorist” as an
ordinary criminal. In order to understand the need for this reform we should
first examine how the terror trial reverses the standard order of things: instead
of working within the well-known boundaries of a political community from
which it draws its legitimacy, the court itself participates in the act of draw-
ing the boundaries of the political discourse community to which it belongs,
while deciding questions of procedural and substantive criminal law. I claim
that forcing the criminal court to decide such political cases engenders a crisis
of legitimacy for the court, which cannot be addressed if we continue to ignore
or deny the new political role of the criminal trial. This essay investigates the
relation between criminal law and a political community and maintains that
it is a dynamic and a constitutive one.” The court in the terror trial is an ac-
tive participant in the redrawing of the boundaries of political community by
taking certain arguments outside the scope of political discourse and defining
them as criminal actions, or by resisting this attempt. When the democratic
system functions in an inclusive way the groups that are threatened by such a
move can oppose this process before the legislator. However, when there is a
democratic deficit—for example, when one of the groups is denied access to
the political process—this opposition is channeled to the criminal trial itself.
However, under the ordinary criminal process there is no place to seriously
consider such political challenges since they undermine the claim of the law
for neutrality and the exclusion of politics from its domain. This position of
traditional criminal law cannot be maintained in terror trials without under-
mining their legitimacy. Since I do not believe that terror trials are going to
disappear anytime soon, we should address this problem. We need to develop a
legal channel to discuss the political question raised by the terror trial, as a way
to enhance its legitimacy. Instead of denying any place for politics in the trial,
we should find ways to confront the political issue directly. The tools for this
change can be adopted from constitutional jurisprudence that has long been

struggling with similar issues.
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My argument relies on the works of various liberal thinkers who have sug-
gested ways to allow liberal theory to contend with the existence of political
trials.* In this essay I concentrate on the level of criminal law doctrine. I sug-
gest that constitutional law, and the doctrines it has developed over the years
for addressing the problem of the political trial, can offer insights into ways of
facing the new challenge of criminalizing the “terrorist.” In particular, it is use-
ful to consider how constitutional law attempts to walk the fine line between
legitimacy and legality by granting various discretionary powers to the court.
In this context I examine what jurist Alexander Bickel has termed “the passive
virtues,”> and ask whether and to what extent it is desirable to allow criminal
courts to develop similar mechanisms of judicial discretion. More specifically,
I compare two ways to infuse the criminal court with political discretion—the
defense of “abuse of process” (which has been adopted and developed by the
Israeli court in recent years), and the practice of jury-nullification (which has
been recognized in Anglo-American law)—both of which, I argue, can give
the criminal court (judge or jury) much needed discretion for examining the
broader constitutional ramifications of the case. As we shall see, under tradi-
tional liberal theory these doctrines have been given a narrow interpretation,
and were therefore shorn of their full potential for confronting structural prob-
lems of group discrimination through the criminal law. I suggest reinterpreting
the scope of these doctrines in light of the new challenges introduced by the

jurisprudence of terror.

Radical Difference in the Court

Criminal law cases and constitutional law cases are usually regarded as sepa-
rate fields, at both the substantive and institutional levels (in Israel the former
is decided by the ordinary courts and the latter by the Supreme Court sitting
as the High Court of Justice). The general view is that there are only narrow
points of convergence between the two fields—with regard to the constitu-
tional rights of the defendant and, recently, also with regard to the rights of the
victim.® Instead of asking what are or should be the constitutional rights of the
defendant or the victim, I suggest asking what is or should be the constitutional
role of the criminal trial in a liberal democracy. In other words, I am more in-

terested in the deeper layer of constitutionalism affected by criminal law. I call
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this the question of “boundary drawing”: identifying how criminal law actually
participates in delineating the boundaries of citizenship, of who belongs and
who does not belong to a political community of discourse.

Boundary drawing is much more apparent in constitutional law cases. A
recent decision of the Israeli Supreme Court [May 2006] regarding law of citi-
zenship and denial of the right of family unification for Israeli citizens who
are married to a Palestinian from the “territories” can demonstrate this role,
and the choices made by the judges in this regard.” Thus, for example, Jus-
tice Cheshin, leading the majority position of court, focused on the Palestinian
spouse, who was described as “foreigner” and as belonging to an enemy state,
and therefore, not enjoying a constitutional right to become a member of the
Israeli state. Justice Barak, the president of the court, leading the minority posi-
tion, focused on the Arab Israeli spouse, and thus could see clearly how his or
her constitutional rights to equality and family life in Israel were breached. In
other words, the preliminary decision on whom to focus, and how to see the
Palestinian—as foreigner or as belonging to the political community through
family ties—determined to a large extent the legal outcome reached by the dif-
ferent justices.

The process of boundary drawing is not explicit in criminal law adjudica-
tion. Since modern criminal law is connected to the nation-state, it presupposes
the existence of a political community over which it has authority (monopoly
of violence). It assumes that the issue of effective sovereignty has been settled.?
Challenges to the authority of the court are therefore relegated to a preliminary
stage of the criminal trial involving questions of jurisdiction, which, it is as-
sumed, can be properly answered with the tools supplied by domestic criminal
law. This preliminary process is not seen as relevant to the constitutional mat-
ter of determining the boundaries of the political community.” I would like to
look more closely at this process—namely, how criminal law actually partici-
pates in drawing the boundaries of a political community.'°

Political trials often begin with what can be characterized as a situation of
radical difference in which two groups with antithetical or irreconcilable ideas
about law and society meet in court. The conflict is radical in the sense that the
two sides cannot agree on the substantive law that governs the dispute or on
the evidentiary and procedural rules that can be legitimately applied to resolve

it. The controversy cannot be resolved solely by legal means, since it does not
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concern a legal question such as the interpretation of the law or a disagreement
about facts, but raises the preliminary question of which legal system has the
right to adjudicate the conflict and which tribunal has jurisdiction over the case.
In effect each side calls for the recognition of a different normative system, an-
chored to a different historical narrative, which determines which court should
adjudicate the case. In such cases, the triad structure of the trial collapses into
a binary structure of two parties facing each other in a power struggle without
an accepted overriding law that can function as arbiter. In an ordinary trial, the
two disputing parties can bring their case before a third party, whose position
as an outsider to the dispute can guarantee its impartiality and thus endow its
ruling with legitimacy.!! In cases of radical difference, there is no such third
party, because the court itself is deemed by one of the parties (and the group he
or she represents) as its adversary, and hence illegitimate. This crisis occurs, for
example, after a war or a revolution when one regime judges its predecessor’s
crimes, or in cases of a national uprising against a colonial power, or in situa-
tions bordering on civil war, when the courts of the current regime are called
upon to judge those who seek to change it. In all such situations, the judiciary
is identified with one of the parties to the dispute. But this can also occur in
criminal trials in nontransitional situtaions, especially when there is an un-
resolved conflict between ethnic, religious, or national groups over the basic
values of the polity.

The problem of “radical difference” has been central to two “terror” cases
that have been tried before the Israeli courts: The State of Israel v. Azmi Bis-
hara,'? and The State of Israel v. Marwan Barghouti.’® These cases are of special
interest since here the state chose to conduct ordinary criminal trials instead
of resorting to the military courts’ system.!* This decision has been informed
by political changes that have taken place since the outbreak of the second up-
rising (Intifada) in 2000. During that time and under the growing circles of
violence between the groups, Palestinian political leaders have undergone a
process of delegitimization in the Israeli media and in political discourse.'®
Criminal law carried a central role in this process, in particular when it was
directed against public leaders whose criticism of Israeli policy in relation to
Palestinians was formally considered a legitimate part of the political discourse
in Israel. This transformation, when it takes place incrementally, is very hard to

trace. But when we examine criminal trials of central Palestinian public figures,
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these subtle processes can be identified, and the role of the law in this transfor-
mation can be analyzed. The trials of Palestinian leader Marawan Barghouti,
and Arab Israeli leader Azmi Bishara, provide us with such an occasion. Both
trials, I maintain, partake in a process of boundary drawing of Israeli political
community vis-a-vis the stranger within, the political leader whose familiarity
has to be rejected, and who has to be redefined as falling squarely beyond the
pale of legitimate political discourse.'®

Both trials were directed against Palestinian political leaders, but one, Bis-
hara, is an Israeli citizen while the other, Barghouti, is not a citizen of Israel.
Both defendants were viewed by the Israeli political authorities as involved in
“terrorist” activities to different degrees. In particular, both were charged for
making speeches inciting to terrorist attacks against Israeli citizens. Since they
were both political leaders the trials had the further potential of delegitimiz-
ing the groups they represented. For the purposes of this essay, the difference
between the two cases is no less important than what they had in common.
Legally, Bishara was indicted for speech related offenses while Barghouti was
charged for complicity in murder. Politically, Bishara was an elected Arab
member of the Israeli Knesset (parliament)—representing a group that is con-
sidered de jure an integral part of the Israeli polity, but de facto suffers from
discrimination,'” while Barghouti was an elected member of the Palestinian
parliament, a political leader in the Fatah faction and the military Tanzim fac-
tion, representing a group that was engaged in a violent struggle for national
liberation and self-determination.

How did the problem of “radical difference” manifest itself in the two trials?
The trial of Bishara dealt with two speeches he delivered, in Umm el-Fahem, Is-
rael, and in Syria, in favor of the Palestinian right to “resist” Israeli occupation.
The trial of Barghouti revolved around speeches he made in support of the
violent uprising against the Israeli occupation and his role in supplying weap-
ons and financial support to members of his organization who had carried out
terrorist acts. He was charged, among other things, with murder. In both cases,
the path to the criminal trial passed through the category of “terror,” which was
translated into specific criminal offenses,'® and in both cases the defendants ad-
vanced oppositional narratives competing with the hegemonic narrative about
the basic values of the state of Israel. Bishara was the leader of a political party

that advocates turning Israel into “a state of all its citizens” as opposed to a
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“Jewish and democratic state” as the basic (constitutional) laws of Israel define
it.!” Barghouti advocated military resistance to the Israeli military occupation,
but, in contrast to some more radical Palestinian leaders, he favored limiting
the violent resistance to the Occupied Territories (that is, against soldiers and
settlers), claiming that this restriction makes the resistance actions legitimate
under international law.?® This argument collided with Israel’s claim that these
distinctions do not stand and that all acts of violent resistance are terror.

In both cases, the underlying theme of the two competing narratives is the
ongoing conflict between Jews and Palestinians in the region. The one impor-
tant difference between the trials is that Bishara, as an Israeli citizen and an
elected MK (member of Knesset), was able to compete with the dominant Is-
raeli narrative at the political level and to work to incorporate his views (and his
political motive) into the law.?! His demand that the Israeli polity become more
inclusive of its Palestinian citizens can explain his decision not to question the
competence of Israeli courts. to rule on the legality of his speeches. Instead, he
claimed that, under existing law, he was answerable only to the Knesset, since
political speeches by MKs enjoy parliamentary immunity under the law.? Bis-
hara argued that if the court ruled against him on this preliminary question of
immunity, and asserted its authority to adjudicate the case, it would be redraw-
ing the lines of legitimate political speech in Israel, thus de facto criminalizing
Arab opposition to the Zionist ethos of the state.?> He further claimed that
such a decision could change the balance between the legislative and the judi-
cial branches, thus undermining two cornerstones of Israeli democracy—the
separation of powers and freedom of speech. The state prosecution denied the
validity of this claim, maintaining that Arab citizens of Israel and Arab MKs
most certainly do enjoy freedom of speech, but that Bishara had crossed the
line between legal and illegal activity when he had advocated violent actions of
resistance by Palestinians to the Israeli occupation.

The problem of “radical difference” was even more pronounced in the trial
of Barghouti where the two parties not only disagreed about the legitimate
jurisdiction of the court but were also divided over which law should govern
the dispute (the international law of war or domestic criminal law). This lat-
ter disagreement had to do with the place of “political motive” in the crimi-
nal trial, since international law still recognizes the legitimacy of resorting to

armed conflict in certain situations, while criminal law is premised on the idea
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that violence is never a legitimate response to conflict, and that its use is the
exclusive prerogative of the state. The only justified resort of individuals to vio-
lence is in cases falling under certain defenses (such as “self-defense”), but there
is no recognition of a right to “collective self-defense.”?* These opposing legal
categorizations of the case relied in turn on two contrasting historical narra-
tives of the Second Palestinian Intifada (uprising). While Israel characterizes
the Intifada as acts of terror that pose a severe threat to the state, Palestin-
ians, relying on a historical narrative of occupation and oppression, see it as
a collective struggle over their right to self-determination. These differences
were pronounced in the trial. Barghouti tried to distinguish between legitimate
violent resistance (aimed against Israeli soldiers and settlers) and terror acts
(against civilians within pre-1967 Israel). The prosecution argued that no such
distinction is legally recognizable and that they should all be viewed as terrorist

attacks that amount to ordinary crimes of murder and assault.

The Law of Jurisdiction

The issue of legitimacy is central to the political trial. As explained by jurist
and political philosopher Otto Kirchheimer, a political trial can be crudely
characterized as an attempt by political authorities to eliminate a political op-
ponent by legal means. They resort to the court because it provides legitimacy,
placing their actions within the “rule of law,” giving them a legal rather than
a political coloring. The role of legitimization played by the criminal trial is
therefore a key to understanding the choices of the prosecution. This problem
of legitimization is also the main reason for the defendant to search for ways to
raise his political concerns to the court without endowing it with legitimacy.

The jurisdiction stage of the trial is the only stage in which such division
between participation and legitimation can be made. At this stage the parties
do not have to engage the substantive claims about the guilt or innocence of
the defendant but, rather, to debate what the proper tribunal is for address-
ing these questions. Interestingly, unlike liberal theory’s general insistence on
maintaining the ideal of the “rule of law” by preserving a distance between the
tribunal and the parties to the dispute,? at this preliminary stage the oppo-
site is required. Before the parties can present their substantive arguments, the

court requires that its jurisdiction over the dispute be established, that the par-
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ties show a meaningful link between the case of controversy and the court. In
a criminal trial, the most important connection is based on a territorial link—
that the acts causing the dispute occurred on the territory over which the court
has jurisdiction (the territoriality principle). Another link is a personal one, in
cases where one of the parties to the dispute is considered a member of the po-
litical community over which the court is authorized to judge (the nationality
principle). In addition, a temporal connection has to be proven—that there is
no statute of limitations applicable to the act under consideration. These three
links establishing the court’s jurisdiction are also the three basic relations that
constitute a political community—space, time, and people.?” In other words,
in order to establish its jurisdiction, the parties have to establish the court’s
proximity to the dispute, that there is a meaningful link to the court. The com-
munity basis of criminal law is thus exposed.?® The principle of territorial ju-
risdiction represents the modern understanding of criminal law as one of the
most important expressions of state sovereignty, which is usually delimited in
terms of territory and geography (promising to apply the criminal code in an
equal manner to all the inhabitants of a certain territory).? The law of jurisdic-
tion can thus give us a first hint about the connection between criminal law
and political community, a connection that might be too easily overlooked in
an age of “universal jurisdiction.”*

Given the problems of “radical difference,” “legitimacy,” and “divided com-
munity” in the Barghouti and Bishara trials, it is not surprising that the two
defendants concentrated their arguments regarding the broader constitutional
aspects of the trials at the jurisdiction stage—the only stage in a criminal trial
in which engaging in legal arguments does not endow the court with legiti-
macy on part of the defendant. In the Bishara trial the “external” quality of
this stage acquired an institutional character. The question whether an Israeli
MK enjoys parliamentary immunity from criminal charges is first decided by
the Knesset Committee. Only after immunity is removed by the Knesset can
the court acquire jurisdiction over the case. In the Bishara case the trial court
decided to postpone its decision regarding the issue of immunity to the end of
the trial, after the substantive issues of criminal responsibility were decided.’!
The defendant petitioned the Supreme Court sitting as High Court of Justice
on this decision, and on February 1, 2006, the Supreme Court ruled in his favor.

In the Barghouti case the jurisdiction stage did not bear an institutional char-
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acter, since the same tribunal decided both the question of jurisdiction and the
substantive question of criminal liability (the decision can be appealed only as
a whole). However, Barghouti, as a political defendant, attributed considerable
weight to this qualitative difference and acted accordingly. Thus, regarding the
issue of jurisdiction he was legally represented and submitted a legal answer,
while he refused to have legal representation or to cooperate with the Israeli
court or the Public Defense Office on any other issue so as to avoid the effect of
legitimization.

In the Bishara case, the main claim against the court's jurisdiction con-
cerned the issue of parliamentary immunity: since his political speeches had
been made as a MK and a political party leader, in order to fulfill his politi-
cal mandate, he claimed that they were protected by his parliamentary immu-
nity. Thus, the Knesset Committee had erred in removing his immunity, and
any criminal proceedings advanced against him were therefore void. In other
words, the argument about the court’s lack of jurisdiction was presented as an
internal one, pertaining to the separation of powers between the legislative and
judicial bodies within Israel as a democratic state. Barghouti’s claim against
jurisdiction was far more radical: since the Palestinian people base their right
of violent resistance on their collective right to self-determination, and since
Israeli law does not acknowledge such a right, Israeli courts cannot serve as le-
gitimate arbiters. He translated this claim into five main arguments against the
jurisdiction of the Israeli court.” Barghouti relied on the Oslo accords, which
he claimed had effectively ended Israel’s jurisdiction over Palestinians who in-
jure Israelis, and on international law, which he claimed does not recognize
Israel’s right to bring him to trial since he was a “freedom fighter” resisting
military occupation. Further, he argued that he had been illegally kidnapped
by the Israeli army (IDF) and should enjoy “prisoner of war” status. Barghouti
also claimed that he enjoyed immunity from criminal prosecution as a mem-
ber of the Palestinian parliament, and that the indictment was purely politi-
cal, amounting to an indictment against the Palestinian people as a whole, and
therefore should be withdrawn. The court rejected all these claims,*® insisting
that Barghouti’s actions were not political but criminal, and therefore “it is the
duty of the state of Israel to bring the likes of Barghouti to trial.”

It is clear from both cases that issues relating to the political nature of the

trial underlay the defendants’ argument regarding the jurisdiction of the court.
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Both defendants sought to expose the political underpinning of the trial by
showing the unequal treatment that they received—Bishara stating that his
trial constituted a first precedent for prosecuting an Israeli MK for political
speeches, and Barghouti maintaining that Israel was deviating from the norms
of the international law of war by treating him as criminal defendant instead
of a “war prisoner” and conducting a political trial against him. Both defen-
dants thus questioned the legitimacy of resorting to domestic criminal law. For
this reason both also stressed the collective nature of the prosecutions—that in
each case, the real defendant was the group represented by the legal defendant.

The doctrines of jurisdiction point to the basic problematic of modern
criminal law. Barghouti, who bases his claims against Israeli jurisdiction on
the general right of resistance, is more radically opposed to the jurisdiction
of Israeli courts, maintaining that criminal law allows no distinction between
legitimate and illegitimate acts of resistance (exclusion of political motive). As
I pointed out, the exclusion of “political motive” from modern criminal law
depends on the guarantee of equal citizenship (and the ability to contest the
terms of criminal law before the legislator). However, since this condition is not
satisfied in the case of military occupation, and an ongoing national conflict,
a domestic criminal court can no longer be justified in ignoring the political
motive of the defendant.

The jurisdiction stage of the trial was thus haunted by the political motive
excluded by criminal law. The question is whether dividing the criminal trial
into two stages, and delegating the “political” question to the preliminary stage
of jurisdiction, can allow the court adequate discretionary powers to contend
with the political basis of the trial and its constitutional ramifications. I believe
the answer is negative. This is so because jurisdiction in criminal law is binary
(it either exists or not),* and is therefore not adequate to addressing cases that
require a more subtle balancing of legal and political issues. For example, in
the Barghouti case, even according to the principle of territorial jurisdiction,
the Israeli court clearly enjoys jurisdiction since the violent attacks were di-
rected against Israeli citizens and were not confined to the West Bank but also
within the June 4, 1967, borders, and not only against soldiers but also against
civilians. Although Barghouti claimed that these “transgressions” were carried
out by members of his organization against his explicit orders, this fact could

not bear on the jurisdiction issue, since it concerns matters of substantive law
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(law of participation in a criminal enterprise). The jurisdiction of Israeli courts
stems from the basic understanding of sovereignty. If the court cannot estab-
lish its jurisdiction in a case where the life of Israelis within Israel is taken, then
the very basis of state sovereignty (monopoly of violence) is placed in ques-
tion. Nevertheless, the defendant’s need to shape his constitutional concerns in
terms of jurisdiction seems to miss an important component of the problem.
Even if Israeli courts can claim valid jurisdiction over the case, the political as-
pects of the trial remain to be addressed. The neutrality and impartiality of the
court are undermined when the defendant belongs to a collective engaged in
a violent struggle with the state to which the court belongs. In our case, while
one side to the conflict enjoys de facto immunity from criminal prosecution
for what Israel defines as collective acts of “self-defense,”® the other side to the
conflict is exposed to criminal prosecution for what it defines as justified acts
of “resistance.” But does such bias that is endemic to situations of radical dif-
ference mean that Israeli courts should be exempted in principle from judging
such cases? I would like to suggest that we abandon the binary understanding
of the law of jurisdiction and develop more refined tools that could enable the
defendant to raise his concerns about the neutrality of the prosecution and the
court. In other words, I suggest that Israel can assert legitimate jurisdiction
over such cases only if its legal system develop legal tools that enable the courts
to address concerns about unequal enforcement of the domestic criminal law
on both sides to the violent conflict.

The jurisdiction stage seems to better serve the Bishara case since his ac-
tions were doubly distanced from violent acts. First, he was not charged with
participating in the violent acts of “resistance” but only with speaking in their
favor. And second, since Bishara was an elected MK, he did not challenge the
constitutionality of the substantive criminal law proscribing such speeches, but
only insisted on an MK’s immunity from prosecution under such laws. He also
enjoyed the institutional advantage of bringing his claims before the Supreme
Court sitting as High Court of Justice, once the trial court rejected his claims
(an option closed to Barghouti, whose appeal on jurisdiction could take place
only after the conclusion of the trial). However, also in the Bishara case, the law
of jurisdiction was ill suited to illuminating one important aspect of Bishara’s
claim, the unequal treatment he was receiving by the political bodies.*

“Terror” trials present us with the risk of selective prosecution, of crimi-
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nalizing only one side to the conflict in domestic national courts. It might be
argued that domestic courts are so “tainted” that the only solution is to transfer
such cases to international tribunals. I believe that this solution is problematic.
First, it is unlikely that national courts will relinquish such cases, which are
often viewed as the very symbol of the state’s sovereignty (the right to adjudi-
cate those who claim unrestricted “war” against the state and its citizens). This
may lead to direct conflict between domestic courts and international tribu-
nals. Second, if domestic courts are prevented from adjudicating such cases, the
political authorities are likely to resort to the alternative—the use of brute force
(which is of great concern to liberal thinkers dealing with problems of state
authorized assassinations, administrative detentions, or military committees in
the war on terror.)*” The solution of recognizing universal jurisdiction to third-
party courts, which is proposed in order to enhance the “rule of law,” may in
fact create its own problems of politicization. In any case, the controversy over
universal jurisdiction deserves a separate article. In this essay I restrict myself
to contemplating an alternative solution, one that invests domestic courts with

legal tools to address the issue of selective prosecutions in trials of terror.

Midway Conclusion

The law of jurisdiction can teach us that the key to solving the problem of
political trials in national courts does not necessarily lie in trying to maintain
the strict separation of politics and law. “Blind justice” does not always result
in a just trial. We are used to thinking about the rule of law in terms of main-
taining a distance between the court and the parties to the dispute, but at the
same time, as noted above, the rule of law requires that a meaningful link be
established between the court and the community injured by the deed. The
problem of a political trial can arise when there is too much distance between
the tribunal and the disputing parties, just as it arises when there is too much
proximity. It is therefore necessary to devise more creative ways to balance the
political bias of national courts by endowing the courts with more subtle tools
of discretion for handling the political issues that such cases inevitably raise—
in particular, the problem of equal treatment before the law in situations where
the national “community” is divided (such as in the Bishara case), or where two

communities are engaged in an ongoing violent conflict against a military oc-
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cupation (such as in the Barghouti case). My contention is that the legitimacy
of applying criminal law to such cases should not be conditional on the (fic-
tional) existence of one community of shared values, but rather that we should
try to develop constitutional tools that can enable the criminal trial to address
these concerns about equal treatment by national courts under conditions of

radical difference.

The Constitutional Analogy

During the years in which the constitutional balance of powers between
courts and the other political branches has been shaped, jurists have given
much thought to the problem of how to strike the proper balance between
legality and legitimacy when faced with the political question. Two main ap-
proaches to this problem can be broadly identified: implicit and explicit. The
former can be called the “passive virtues” approach, the other the “substantive
discretion” approach.

In his book The Least Dangerous Branch,*® American jurist Alexander
Bickel suggested that it is crucial for a court adopting an active stance of ju-
dicial review on constitutional matters to insist on developing what he terms

» «

the “passive virtues”—that is, various legal doctrines such as “standing,” “ripe-
ness,” “non-justiciable questions,” and so forth, all of which enable the court to
choose to confront the political branch at the time and with a case that seems
most suited to maintaining both the rule of law and the legitimacy of the court.
These tools allow the court to avoid deciding cases on merit when they are too
explosive politically, without taking a principled position in favor of the ex-
ecutive decision. These are therefore “silent” tools of avoidance that permit the
court to balance prudence and principle.

The opposite approach to the danger of politicization has been to endow
the court with explicit discretionary powers. Instead of a “yes-no” approach to
judicial review (valid and void decisions), it is proposed that the court should
develop doctrines of degrees such as “reasonableness,” “proportionality,” “par-
tial voidance” and so forth,* which admit the existence of gray areas in which
the executive and the court should resort to discretion. These doctrines, while
allowing the court the needed leeway (between principle and prudence), stipu-

late that such balancing will be carried out explicitly, in the reasoning of the

Sarat, A., Douglas, L., & Umphrey, M. M. (Eds.). (2010). Law and the stranger. Stanford University Press.
Created from tau on 2025-02-28 12:37:54.



Copyright © 2010. Stanford University Press. All rights reserved.

110 LEORA BILSKY

court.?” These tools are no longer “silent”; rather, they require elaborate justi-
fication. Although constitutional law jurists in Israel and elsewhere have long
debated the advantages and disadvantages of each of these approaches,*! here I
propose to extract from this complicated controversy those elements that may
be useful for dealing with the political question in criminal law.

I have argued that when “terror” enters the realm of criminal law, it can cre-
ate a crisis of political legitimization, since the very act of judging the terrorist
as a common criminal carries a huge symbolic message. Historically, courts in
democratic societies have resorted to the law of procedure to handle such diffi-
culties. For example, in the United States, giving a constitutional basis (4th and
14th amendment) to doctrines for excluding tainted evidence (“the fruit of the
poisonous tree”) was designed to discourage the police from overzealousness
in prosecuting suspects and it could be used to temper unequal enforcement of
the law on different groups.*? In general such doctrines invoke the equity idea
of “estoppel”—that is, that the authorities are barred from proceeding with the
case if they violate the accused’s procedural guarantees of due process. Such
doctrines allow the court to dismiss cases suspected of abuse of power without
ruling on the merits.** In the area of criminal law, resorting to tools of avoid-
ance may lead to public criticism of the courts for allowing criminals to go free
because of a seeming “technicality,” or for preserving the constitutional rights
of defendants at too high a cost to society. Indeed, in Israel the court decided
against resorting to this rigid sanction in criminal law cases and instead opted
for a more discretionary approach to the problem.* Another, more explicit way
to mitigate the political tendencies of the prosecution, can be found in the in-
terpretation of substantive criminal law in light of constitutional concerns. Of
special concern for liberal courts are crimes that undermine the principle of
individual fault (such as crimes of criminal conspiracy),* crimes undermining
freedom of political speech (libel, incitement), and crimes directed against the
polity (treason, espionage).* Courts that were willing to restrain the political
authorities” tendency to misuse these crimes against political adversaries relied
on strict construction of the criminal law.*” As Kirchheimer indicated, notwith-
standing the natural tendency of national courts to identify with the position
of the authorities in times of “security emergency,” they often find ways to re-
sist such pressures.*

These traditional tools of criminal law, important as they are, are not suf-
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ficient to deal with the dangers of the political trial. Therefore, I would like
to suggest applying the constitutional framework of the “passive virtues” and
“substantive discretion” approaches to examine discretionary tools available to
courts in the field of criminal law. Particularly, I will be looking at two ways
to address issues of selective prosecution. One way, that of jury nullification
in Anglo-American law, can be characterized as a “silent” tool, opening up the
binary structure of jurisdiction by allow a “third way” for the court: a means
for acquitting defendants that suffer from discrimination or abuse of process
without involving the judges themselves in a direct collision with the political
authorities. The second way, the defense of abuse of process (developed by An-
glo-American courts and recently adopted by Israeli courts), is a discretionary
tool that demands explicit reasoning. It allows the court to delay or dismiss a
case based on broad constitutional consideration of factors such as selective
prosecution and discrimination. In the following sections I discuss the possible
contribution of these tools to contending with the problems presented by trials

of terror.

The Defense of “Abuse of Process”

We have seen how the very question of whether the defendant has to answer
to the court in a political criminal trial carries with it constitutional ramifi-
cations. The problem stems from the situation of radical difference, as well
as from the court’s apparent proximity to one party to the conflict. The very
willingness of a national court to adjudicate the case is viewed by the defendant
as undermining the court’s authority, making it a party to the dispute. The al-
ternative possibility, of making the court answerable to the defendants for the
constitutional basis of the trial, has not been seriously considered by jurists.*’
In this section I argue that finding ways to address this problem can enhance
the legitimacy of the trial by creating a deliberative space that has previously
been closed to the defendant by the political authorities.

We have seen that arguments about jurisdiction in criminal law are not tai-
lored to tackling the problem of political bias. I therefore suggest that we should
not consider the jurisdiction phase as exhausting the constitutional arguments
against the trial. Rather, we can explore an intermediate approach—that the
jurisdiction of the court might be valid, yet, because of various concerns about

selective prosecution the court has to further establish its authority by meeting
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the condition of answerability to the defendant. This can be done, for example,
by changing legal presumptions. In cases of alleged radical difference we could
consider adopting a presumption of the “partiality” of national courts because
of their structural closeness to one of the parties. The court will then have to
overcome such presumption before it can adjudicate the case.>® But short of
such radical solutions we can consider a more moderate tool for reviewing the
constitutional basis of the case through the introduction of the “abuse of pro-
cess” defense.

In recent years, Israeli courts and legal scholars have been deliberating the
introduction of the defense of “abuse of process.” Scholars argued that this
defense has the potential of bridging the gap between criminal law and con-
stitutional law, since it directs the court’s examination to the larger political
framework of the trial.>! The need for such a defense is especially acute in legal
systems like the Israeli one, in which the prosecution enjoys broad discretion
whether to press criminal charges.*? Since broad prosecutorial discretion cre-
ates the potential for abuse of power, the Israeli Supreme Court, sitting as High
Court of Justice, has gradually recognized its power of judicial review over de-
cisions of the public prosecutor and attorney general, but applied it in very rare
occasions in which the decision not to prosecute seemed highly unreasonable.>
A similar power of review, however, was not exercised by criminal trial courts.
For many years Israeli courts have not recognized their power of acquitting a
defendant on the basis of a preliminary argument of “bar to trial” such as “I
was illegally brought to trial” (Eichmann, Barghouti), or “I was discriminated
against—the state charges me for a crime while letting others commit similar
crimes.” The need for reform was first acknowledged by the courts that devel-
oped the defense of “abuse of power” relying on their discretionary powers to
interpret the law, and in 2007 the Israeli legislature amended the criminal pro-
cedure act and recognized this defense.™

The defense was first recognized in the Yefet case [1996], which dealt with
the conviction of bankers and banks for the manipulation of their shares. The
defense claimed that the state was barred from prosecuting the defendants be-
cause of its own involvement in the matter. The court recognized the defense
of “abuse of process” in principle but limited its application to very rare cases
of “unbearable and scandalous conduct of the authorities that amounts to per-

secution and oppression of defendants . .. cases that shock the conscience and
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affront the universal sense of justice.”> Thus, the court restricted the defense
to cases of “gross misconduct” and “bad intent” on the part of the prosecution
(subjective criteria).”® One reason for limiting the defense to cases of “subjec-
tive” discrimination might be to protect the court from having to decide po-
litical issues that it lacks the expertise to decide. However, this narrow scope
of review left the problem of structural bias and group discrimination unad-
dressed. Under this interpretation the defense could not be used to address the
difficulty raised in cases of “radical difference” when the law is applied against
people belonging to only one side to the conflict.”’

In the Borowitz case (Borowitz, 2005),°® the Israeli Supreme Court adopted
a broader test for examining “abuse of process,” and it therefore opened the
door to raise the defense in cases such as Bishara and Barghouti. In the Borow-
itz case, the court allowed itself more discretion to bar or limit criminal pros-
ecutions when there is “substantial harm to the sense of fairness and justice,”
and was willing, in principle, to recognize discrimination also in cases in which
the authorities acted in “good faith.” Legal scholars called the court to adopt the
broader criteria to encompass arguments that refer to the intersection between
criminal law and constitutional law.” The legislature followed suit and article
149(10) of the amended criminal procedure law adopted the broader test for re-
view according to which the court should examine whether the indictment by
the prosecution or the conduct of the trial “stand in substantial contradiction
to principles of justice and legal fairness.”*

Adopting the broader test for review under the “abuse of process” defense has
the potential of creating a better system of checks and balances on the executive
by making the issue of equal treatment in criminal prosecution subject to judi-
cial review.®! It allows the court to refrain from judging the case on its merits,
and instead, to stay, limit, or annul the charges until the concerns about equal
protection of the laws are addressed. Thus, the defense of “abuse of process”
in its broader interpretation can create a new incentive for the prosecution to
eradicate unjustified immunities enjoyed by certain classes of defendants. It can
thus work to enhance the legitimacy of domestic courts in adjudicating cases of
“radical difference.” In principle it can discourage the prosecution from target-
ing only one side to the conflict and hence also reduces the need to send the case
to a “third-party” court or to an international tribunal (an option that creates

new kinds of problems of selective prosecution, as I elaborated elsewhere).®
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How could the defense of “abuse of process” have changed the dynamic
of the Barghouti and Bishara cases?*®> As we saw, Bishara as an Israeli citizen
and a parliament member chose not to raise this defense and relied instead
on the substantive immunity enjoyed by MKs. This choice reflects the current
state of law in which constitutional claims against the criminal proceedings are
often channeled to the jurisdiction phase. Given the difficulty of establishing
the defense of “abuse of process,” and given the uncertainty about the proper
criteria for its application (subjective or objective), Bishara’s lawyers opted to
rely solely on the Law of Parliamentary Immunities. But if, for the sake of argu-
ment, Bishara had raised claims of discrimination under the abuse of process
defense, and if the court had opted for the broader test adopted by the Borow-
itz case, how could the defense have been applied to Bishara? The court could
have examined Bishara’s criminal prosecution in relation to the Israeli attorney
general’s policy of refraining from prosecuting, for instance, leaders of Israeli
settlers in the Occupied Territories for speeches advocating violent resistance
to the August 2005 withdrawal from the Gaza Strip.** However, we should bear
in mind that there are substantial legal barriers to the success of such “abuse
of process” claims: 1. Selective prosecutions as such are not prohibited. 2. The
courts have a choice between a “subjective” or an “objective” criterion for re-
view. 3. The proper criterion for comparing classes of defendants is not clear
and subject to political contestation (should Jewish rabbis be compared with
Arab political leaders?). All these difficulties might well have convinced Bishara
to stick with the parliamentary immunity argument that constitutes a general
block for prosecution and does not require a substantive review by the court
of the prosecution policy of the attorney general. Obviously, this constitutional
channel available to an elected MK is not an option for other Arab citizens
of Israel who might find themselves accused of incitement to violence.®® The
Supreme Court’s decision to uphold Bishara’s immunity without deciding on
the merit of his speeches only underlines the need to create a more general
doctrine that would allow the court to review the constitutional ramifications
of the criminal prosecution in ordinary criminal cases.

A similar case for the defense of “abuse of process” can be made with regard
to the Barghouti trial. Under this defense Barghouti could have claimed that he
was facing criminal charges for the killing of innocent civilians, while leaders

of the Israeli army enjoy de facto immunity for killing civilians during acts of
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“targeted killing.”®® One answer to such criticism can be that there is a prin-
cipled way to differentiate between the two cases (intentional killing of civilians
is nothing like killing civilians unintentionally, as “collateral damage”). How-
ever, this answer presupposes the existence of a legal channel through which
such claims can be raised and examined by the courts. As long as the legality of
the policy of “targeted killing” is left outside the jurisdiction of Israeli courts in
principle, and the petitions to the Supreme Court about their legality are not
accepted, the preliminary claim about unequal treatment (and hence the abuse
of process defense) remains the only channel in which to raise the constitu-
tional concern. This can be done through the “abuse of process” defense. Ap-
plying the defense to the Barghouti case raises difficult problems for an Israeli
court, since it would have to compare the nonprosecution of Israeli soldiers
for ‘targeted killing’ with the prosecution of Barghouti for terrorist attacks.
Moreover, since the defense amounts to a “bar to trial,” the more horrendous
the crime, the less likely it is that the court will stay the proceedings (balance
between fairness to defendant versus public security).®” These difficulties seem
to make the “abuse of power” defense in the Barghouti case into a theoretical
possibility at best.

The hypothetical attempt to apply the “abuse of process” defense to our
cases clearly shows its limitations, which can be attributed to its explicit char-
acter. Although this defense allows the claim of discrimination to be directly
addressed, and the court’s decision to acquit or to stay the process on the basis
of discrimination has the potential of creating incentives to the prosecution
to apply the criminal law in a more equal and universal manner, the obstacles
nevertheless seem to outweigh the benefits. The very fact that domestic courts
tend to apply the “abuse of process” defense only on rare occasions and under
stringent conditions reveals their difficulty in intervening in such cases, espe-
cially with regard to serious crimes. Moreover, since cases of radical difference
implicate the court as well as the prosecution, asking the court to recognize the
“abuse of process” defense requires it to make a statement about the structural
bias of the legal system to which the court has contributed. Finally, the defense
of abuse of process places the court in direct confrontation with the executive,
and could undermine the legitimacy of the court in the eyes of large sectors of
its domestic public.®

The “abuse of process” mechanism offers only a partial solution, as it raises
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another problem—that of the court’s own legitimacy. Once the court begins
to openly deliberate questions of group discrimination, for example having to
compare between Palestinian leaders (who are indicted) and the settlers’ politi-
cal leaders (who aren’t), or between Palestinian terror attacks on civilians and
the policy of “target killing” by the Israeli Army (with civilians killed as “col-
lateral damage”), the court is bound to lose its legitimate status in the eyes of
the broad Israeli public. I therefore turn in the following section to consider an
alternative to this explicit review, based on the Anglo American practice of jury

nullification.

Jury Nullification

“Jury nullification” has been practiced in English and American courts for
hundreds of years, but it has been on the decline since the nineteenth century.®
Even though this solution is purely theoretical in Israel, which does not have a
jury system,” it is an interesting option to consider, since it tackles the prob-
lem of the community basis of the criminal trial from the opposite direction.
We saw that the “abuse of process” defense requires that the court explicitly
engage the constitutional issue of equal enforcement of the law, and in cases
of accepting the defense, provide an elaborate justification. Jury nullification,
on the other hand, is recognized only implicitly, as it is not a recognized right.
This practice has not been acknowledged or justified in the open court and
therefore its scope remains ambiguous and uncertain. While “abuse of process”
is practiced in the light of day and vigorously scrutinized and reviewed by the
Supreme Court, jury nullification needs the dark of night and at most, is si-
lently recognized. For this reason the two solutions offer a strong analogy to the
constitutional framework that contrasts the “explicit discretion” approach and
the “passive virtues” approach to the problem of the political question.

Jury nullification is a controversial doctrine that recognizes that jurors have
the right (or enjoy the power) to refuse to enforce the law against defendants
whom they believe in good conscience should be acquitted. They can acquit
defendants for conduct that formally falls under a criminal prohibition and
does not enjoy any recognized defense. This power was first recognized in 1670
in England, following the refusal of a jury to convict two religious leaders of the
Quaker movement (William Penn and William Mead) for unlawful assembly

and breach of the peace. After the court fined the jury, one of the jurors, Ed-
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ward Bushel, refused to pay the fine, was imprisoned, and appealed. This appeal
changed the course of jury history. In a landmark decision the appellate court
ruled that jurors might never be fined or imprisoned for their verdicts.”! This
meant a de facto recognition of the power of jurors to acquit on grounds other
than the existing law. However, the practice has not been recognized as a right
of the jury, and its current power comes from the fact that under American law
there can be no appeal on jury acquittals (on the basis of the constitutional
guarantee against double jeopardy). Thus it has become a corrective device to
the criminal system. Jury nullification bears special importance in cases that
reflect an unresolved clash of values within society, when criminal defendants
rely on their oppositional value system that collides with the one expressed by
the law. Modern examples are the legality of abortions, the illegality of mercy
killing, the illegality of drug use, and so forth.”? Jury nullification in such cases
can be viewed as an extension of civil disobedience, since it invites the jury not
to punish what they believe to be justified acts of lawbreaking. But it can also
be exercised as a protest against an unequal and discriminatory application of
the laws over certain classes of people in society.” The danger in jury nullifica-
tion results from its unaccountability. Juries might, and often did, resort to this
practice not just to enhance noble causes but also out of various prejudices
(racism, sexism and the like).”*

Since jury nullification has not been recognized as a right (but only as a
power), and since juries do not provide reasoning for their verdicts, the prac-
tice amounts to an implicit power of abstention from applying the law. Judges
cannot instruct juries to exercise their power of nullification, since it is not a
right. Indeed, much of the current debate about the practice revolves around
the formal issue of whether to instruct or not.”> This debate touches on the
question that interests us here—what form constitutional deliberations should
take in the criminal process: explicit or implicit.

Israeli scholar Amnon Lehavi argues that the power of jury nullification lies
in its secrecy, which enables it to ameliorate injustices inherent to the criminal
system without undermining the integrity of the court and without creating
bad precedents.” The tool of jury nullification is regarded as “just” as long as it
remains “silent”—that is, as long as the jurors’ opinions are unanimous, as long
as their discussion is held behind closed doors, and their considerations remain

concealed. Practically, this means not knowing when exactly the jury has used
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the power of nullification and when it is actually convinced that the accusation
is unfounded. In this manner, jury nullification upholds the formal commit-
ment of criminal law to the exclusion of political motive from its deliberation,
and simultaneously enables the court to reach a “just” result based on these
considerations. In other words, the secretive nature of the practice enhances
the legitimacy of the trial by preventing an unjust result without forcing the
judge to distort the law for that purpose. According to this analysis jury nullifi-
cation offers a way to protect the integrity of the system, while correcting local
injustices to specific defendants. This solution is a manifestation of a broader
structure of the criminal law that has been previously identified by Meir Dan
Cohen as “acoustic separation.” The idea is to allow both the affirmation of the
rule of law and the needed deviation from the law in cases of gross injustice.
Such devices help the court achieve conflicting goals of the criminal law.””

The question is whether this mechanism is suited only to correcting indi-
vidual cases of injustice, or whether it should be used to correct “structural”
problems stemming from racism, sexism, and other biases in the implementa-
tion of the criminal law such as in cases of “radical difference.” For example,
when criminal law definition of “self-defense” does not encompass the needs
and life-experiences of battered women, should we put our hopes in jury nul-
lification as a corrective mechanism? Or, when the criminal system is biased
against one class of defendants who belong to a certain minority, should we
resort to jury nullification as a corrective device? This question leads us back
to an important role that jury nullification played in the past as a check against
political trials. Indeed, several participants in the current debate argue that the
jury should be informed of their historical role as “value” articulators of the
community, a role that goes beyond and above their fact-finding role recog-
nized today.”® Lehavi takes a strong position against this approach. He argues
that given its delicate mechanism of “secrecy and harmony,” jury nullification
can only work to ameliorate individual injustices. Any attempt to enlarge its
scope to address structural bias against minority groups poses grave risks to the
integrity of the criminal system, and is likely to produce more harm than good
(as the case of O. ]. Simpson demonstrates).”

I agree with the diagnosis (that the power of jury nullification lies in its
secrecy) but do not agree with the prescription (against applying it as a check

in political trials). My reasons can become clearer if we compare “jury nullifica-
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tion” to the “abuse of process” defense. Both doctrines offer opposite directions
for tackling structural problems that are typical in cases of “radical difference.”
I suggested that the problem of legitimacy faced by the court in such cases is
the result of a lacuna in criminal law adjudication—the lack of discretionary
tools for addressing the political question. In other words, the problem does
not lie in the substance of the accusations, but in the constitutional framework
of the trial. Both approaches are meant to infuse the court with discretion to
address the constitutional structure, either explicitly or implicitly. Here we can
see the relative advantage of the “jury nullification” mechanism over the “abuse
of process” defense. Since the latter requires that the court justifies its deci-
sion explicitly and therefore puts the court in direct conflict with the political
authorities, the court is likely to narrow down its scope, thus avoiding dealing
with the most difficult cases of radical difference. In contrast, jury nullification
allows the court to reach the same result of avoiding ruling on the merit, with-
out explicitly condemning the executive policy of unequal enforcement of the
law. This said, I agree that jury nullification is unlikely to work in cases where
it is most needed—namely, where the democratic system suffers from endemic
problems of democratic participation.

The history of the jury shows that although its conception and roles have
changed over time, the jury has consistently been perceived as being con-
nected to a concept of participatory democracy (either active participation in
the shaping of a community’s laws, or more passive participation in restrain-
ing the power of nonelected judges). The jury represents a popular instinctive
justice, the “conscience of the community,” and can thus contribute to the le-
gitimacy of the criminal trial by implementing the widely agreed values of the
community.®® Thus, the power of jury nullification to remedy the problem of
legitimacy in political trials derives not from the jury’s “expertise” in the law
or from its special capacity to determine the facts, but from its perceived con-
nection to a political community. As the notion of “community” has changed
in modern times from homogeneity to heterogeneity, the belief in the jury as
the articulator of common values of society has been abandoned. However, the
jury can still help connect criminal law to a political community by serving as
a negative check against abuse of power by prosecutors or judges. Although the
practice of jury nullification can cause havoc to all attempts of systematization

and harmonization of the laws, it is “tolerated” precisely because it preserves
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the connection between criminal law and a living community.®! It thus fulfills
the promise of “self-rule” vis-a-vis the most feared aspect of sovereignty—re-
linquishing the monopoly over violence to state officials. As a corrective device
it reflects a democratic suspicion of “perfect laws” or “perfect judges” as suffi-
cient in and of themselves to protect the liberties of the people in whose name
the laws were legislated.

Having recognized this modern reason for acknowledging the power of jury
nullification, it seems unjustified to limit it to instances of “individual injus-
tice” Rather, we should see jury nullification as capable of ameliorating also
structural biases that are endemic to a heterogeneous society. Juries from local
communities can offer a check on discrimination and unequal enforcement of
the law over minority groups. However, this also suggests the limits of such a
corrective mechanism. It can work only when some kind of political represen-
tation and participation is given to a minority group. In situations of military
occupation this condition cannot work and hence the practice loses its correc-
tive function. Under such conditions, it is left to the court to exercise review
over the constitutional foundation of the criminal law.

In this essay I cannot offer a definite answer to the question of which tool,
jury nullification or abuse of process defense, is better suited to deal with situ-
ations of “radical difference,” but I maintain that without some kind of check
over the equal enforcement of the criminal law, terror trials in domestic courts
will lose their legitimacy. Adopting a mechanism to address these problem into
the process of criminal law is essential to address the problems of politicization
created by such trials. 2

How does this analysis bear on the Barghouti and Bishara cases? The prac-
tice of “jury nullification” points to an essential difference between the cases
that is related to the factor of community. The Bishara case exposes the discord
between two communities: within the Israeli polity, the majority community
of Jews, and the minority community of Arabs. Although both communities
are part of a larger civil community, Israel’s Basic Laws endorse a specific con-
ception of the state (Jewish and democratic) that is tilted toward the majority
community, thus creating a tension that is exacerbated when it is translated into
provisions of the criminal code.? An amendment from 1995 that proscribed in-
citement to violence or terror (art. 144d2) remained neutral between the two

communities. However, Bishara argued that it was applied unequally to lead-
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ers of the two communities. The case was adjudicated by the Nazareth district
court, the domicile of Bishara.®* If Israel had a jury system, a jury constituted
of the inhabitants of the district of Nazareth might have had a good chance of
nullifying the verdict as an act of protest against state discrimination against
Arab leaders by means of political prosecutions. This is all hypothetical, but
given the history of African American discrimination by the criminal law sys-
tem in the United States, analogies to cases of jury nullification there could be
telling.® The need to enhance the legitimacy of courts in criminal cases bearing
on internal Jewish conflicts has been also acknowledged by Israeli legal system
by appointing “representative” judges in political trials that dealt with defen-
dants from various Jewish minority groups. % Of course, this midway solution
(between professional judges and jury system) is more cosmetic than real, given
the centralized structure of the court system in Israel. But it points to a growing
understanding of the problem in terms of equal representation. Adopting the
jury system in Israel would bring some of the risks of the practice (judging ac-
cording to local prejudices) as well as some of its advantages (infusing the legal
system with local community values). In either case it could have introduced
a check on political persecution of Arab Israeli leaders and to mitigated their
political overtones.

The Barghouti case, by contrast, is unlikely to benefit from a hypothetical
adoption of a jury system in Israel. Under the current political conditions of Is-
raeli occupation over Palestinian land, and terror attacks of Palestinian organi-
zations against Israeli citizens, it is hard to find a jury that can remain neutral.
In an explosive political case such as the Barghouti case any Israeli jury would
most likely be susceptible to the general public mood and conform to the con-
ception of the political authorities. Moreover, a jury system embodies a con-
ception of participatory democracy, while Palestinians under Israeli occupation
are not citizens of Israel and thus do not enjoy even the elementary right to
vote for the Knesset, let alone the right to participate in our hypothetical jury.
Hence, the systemic bias of the trial can hardly be corrected by exposing it to
a jury of Israeli citizens. Nevertheless, our hypothetical experiment shows that
the problem lies not in the attempt to bring Barghouti to a criminal trial, but
in the weak constitutional basis of the trial. The exclusion of the political mo-
tive as irrelevant to a criminal trial, combined with the exclusion of the group

represented by the defendant from any participation in the democratic process
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in Israel, creates a structural bias against him. This problem is unlikely to be
identified, let alone addressed, within the current structure of criminal law.
The two legal mechanisms that I have explored as a way to address the problem
also point to the source of the problem as lying in the larger political context of
democratic participation. Thus, they expose the connection of criminal law to
a conception of democratic participation as the main source of legitimacy for
the court, a connection that a formalist understanding of jurisdiction tends to

overlook.

From Hypothetical Trials to Real Trials

Given the very limited margins of maneuver enjoyed by the criminal court
and the lack of direct doctrines to address the political bias of the trials, what
were the solutions adopted by the Israeli court? In particular, how did it try to
walk the fine line between legality and legitimacy? We can identify two distinct
approaches. The Barghouti trial court rejected the claims against its jurisdiction
and was thus left only with the interpretive tools of substantive criminal law to
balance the political overtone of the case of the prosecution. The Bishara trial
court proceeded in a similar manner until it was barred by the intervention of
the High Court of Justice, which accepted Bishara’s argument of parliamentary
immunity and barred the trial against him. These two opposite approaches re-
quire some clarification because they do not accord with what we would expect
in cases of “radical difference”—that the more radical the “difference,” the less
inclined the court will be to judge on the merit and will try to resort to the
“passive virtues” of avoidance in order to protect its own legitimacy. My ex-
planation is that lacking discretionary tools to confront the political question,
the different results of the two cases reflect the different circumstances of the
two cases. The Bishara court could rely on the constitutional tools provided by
the law of parliamentary immunity and thus avoid direct confrontation with
the political authorities, while the Barghouti court had no such tools at its dis-
posal. It is interesting that the Barghouti court did attempt to “control” the
damage with the only tools available to it—tools of legal interpretation—but
these tools were ill fitted to addressing the problem of legitimacy. Having come

to this point, let me summarize briefly the results of the two trials.
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The Barghouti Trial

We have seen that the prosecution had the choice between conducting a
criminal trial in the civil courts or relegating the case to military courts. In or-
der to gain legitimacy in the eyes of the international community, and in order
to strip Barghouti of his political pretensions in the eyes of segments of the Is-
raeli public, it opted to conduct an ordinary criminal trial. However, in order to
convict him of murder on the basis of speeches and the supply of finance and
weapons, the law of criminal partnership had to be greatly expanded. Indeed,
Barghouti was charged with thirty-seven counts of murder based on his general
support of terror attacks through speeches and supply of weapons. The Israeli
prosecution argued that since Barghouti advocated and supported the Intifada,
any terror attack by his group could be attributed to him. The court decided
to reject this grand conception of the trial promoted by the prosecution, which
sought to build a case similar to the Eichmann trial in which the defendant is
found guilty for all the acts committed by subordinate members of his organi-
zation. The political need to make Barghouti into an ordinary criminal threat-
ened a cornerstone of Israeli criminal law—individual responsibility. In order
to convict Barghouti the court would have had to erase the distinction between
principal actor and accomplice, between political speeches and criminal ac-
tions. The judges therefore dismissed thirty-three of the thirty-seven counts of
murder and found him guilty only in four instances where his direct involve-
ment could be proven. The court explained that political speech encouraging
military resistance, or the supply of finances or weapons to the terrorists, did
not constitute participation in murder.®” In terms of criminal law this was a le-
gal victory for the prosecution, since Barghouti was convicted of four counts of
murder. In terms of politics, however, the Israeli authorities failed to criminal-
ize the political leadership of the Palestinian people for abandoning the Oslo
agreements in favor of violent resistance. However, this did not help Barghouti
to change Israeli public opinion. Lacking a legal channel to raise his concerns
about the politicization of the trial, he was perceived by the Israeli public as a
terrorist, a common criminal. The trial, however, carried the opposite effect
on the Palestinian public, who saw Barghouti as a persecuted political leader.®®
Thus, the bifurcated perceptions of the trial manifest the condition of “radical

difference” that was only enhanced by conducting a criminal trial.? As of 2010,
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Barghouti is still arrested. The Palestinians often compare him to Nelson Man-
dela, and his popularity and influence has only increased since the trial in the
eyes of his own people. In the elections that were conducted in August 2009,

Barghouti was elected a member of the central committee of Fatah.

The Bishara Trial

To repeat the main facts of the criminal case against Bishara: On Novem-
ber 7, 2001, the Knesset voted to lift Bishara’s parliamentary immunity, and
on November 12, 2001, the attorney general filed two indictments against him.
The first indictment charged Bishara with violating the Prevention of Terror
Ordinance [1948] in two public speeches he had made, one in the city of Umm
al-Fahem on June 5, 2000, and the other in Kardaha, Syria, on June 10, 2001, at
a memorial service marking the first anniversary of President Hafez al-Assad’s
death, which had been attended by leaders of the Hizballah Party. The indict-
ment claimed that Bishara’s speeches were a call to commit terrorist acts against
Israelis. He was indicted for supporting a terrorist organization.

We have seen that Bishara based his defense on the preliminary argument
of parliamentary immunity. After the trial court decided to postpone the deci-
sion on this issue to the end of the trial, Bishara petitioned the Supreme Court,
which, in its decision of February 1, 2006 (in a majority of 2:1) granted his
petition and barred the criminal proceedings against him.” In deciding the
case the justices considered the impact of their decision on the constitutional
structure of Israeli democracy, in particular the relation between the criminal
proscription against incitement to violence and support of terrorist attacks and
the protection of political speech. The court relied heavily on its prior decision
to annul the decision of the Election Committee to disqualify Bishara’s party
from participating in the elections because of its platform of transforming Is-
rael into “a state of all its citizens.” The Supreme Court did not see this policy
as contradicting the Basic Law of the Knesset that declares Israel to be a “Jewish
and democratic” state. In our case the Supreme Court decided to go a step fur-
ther and to recognize the application of parliamentary immunity to speeches
that seem to fall under the criminal proscription against incitement to violence
and terror. In both these decisions the court struggled to uphold the distinc-
tion between protecting political speeches while not endorsing the content of

the speech. The court expanded the protection granted to elected representa-
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tives of the Arab citizens in order to allow them to continue to criticize the
fundamental values of the polity without fearing criminal prosecution. The
constitutional value of equal opportunity for political representation seems to
outweigh the value of the rule of law.”!

The decision of the Supreme Court reflected the need to find a way to infuse
the criminal process with tools of constitutional discretion. Since Bishara was
an MK, the court could rely on the availability of such a tool. It offered a third
way for the court between acquittal and conviction—one that addresses the
constitutional problematic of the criminal prosecution without deciding on
the merits of the case.”? The “passive virtues” solution, which was available only
to Bishara through the parliamentary immunity channel, highlights the urgent
need to create such constitutional tools for the criminal court in its jurispru-
dence of terror.

On April 8, 2007, it became public that Bishara had left Israel. On May 2 it
became known that another criminal investigation had been carried against
him for allegedly contacting a Hizballah agent and supplying information that
could risk Israeli security interests and receiving in return money. In a news-
paper interview Bishara claimed that this investigation amounted to political
persecution, as he was conducting friendly conversations discussing the com-
mon knowledge that Hizballah’s missiles hit Arab villages in the north of Israel.
Nevertheless, Bishara decided to leave the country instead of having to face the
possibility of a criminal trial about charges of espionage.

The two Palestinian leaders, the Stranger within, had become a criminal
prisoner and a fugitive from the law; Israeli society was far from facing the
challenge of treating the “stranger within” as an equal. Using the criminal law

had a direct effect on limiting the boundaries of political discourse in Israel.

Epilogue

Our journey has brought us a long way. We witnessed the crisis of legiti-
macy faced today by criminal law given its systemic failure to adjudicate on
equal terms crimes such as “crimes against humanity” and “war crimes.” Our
cases focused on the danger of selective prosecution of one side to a violent po-
litical conflict via the criminalization of terror. We identified the double func-

tion of such trials—convicting the criminal, while depoliticizing his or her ac-
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tions—which makes these trials vulnerable to the dangers of the political trial
(advancing a political agenda under the guise of law). I argued that the sources
of this problem lie in the situation of “radical difference” and the inability of
the criminal law to remain reflective about its own inability to overcome such
biases.

Our theoretical examination helped expose a lacuna in the heart of criminal
law—the lack of formal ways to raise concerns about the universal application of
the law in an unbiased manner toward different groups. This lacuna is made all
the more problematic in the age of “terror trials” conducted by national criminal
courts. In the absence of legal venues to address these concerns, the legitimacy
of these trials is undermined in the eyes of the international community, and
by groups identified with the defendant. Parallel to this development we wit-
ness the growth of third party courts exercising universal jurisdiction over “war
crimes” and “crimes against humanity,” thus piercing the shield of sovereignty
and advancing a regime of accountability. One might say that the two develop-
ments should be understood together—as balancing each other, and correcting
structural biases in the system of national criminal law. Elsewhere I have argued
that universal jurisdiction cannot really fix the problems of politicization in in-
ternational law, and in many cases it might increase these problems. In this essay
I therefore turned to explore the road of “terror trials”—trying to see if there
exist internal mechanisms that can control the inherent political bias of such
trials. I looked at ways to supply domestic courts with improved legal tools to
review the political question. The two “tools” I examined: the defense of “abuse
of power” and “jury nullification” were found wanting precisely in cases where
the community basis of the criminal law is undermined by the systematic exclu-
sion of the defendant and his group from equal participation in the political
process. However, as a heuristic exercise, our investigation can help us identify
the crisis of legitimacy that criminal law is now facing and to find its source in
the organizing principle of modern criminal law—the principle of territorial-
ity. This organizing principle found its expression in the principle of territo-
rial jurisdiction, which set a bright line limit to the reach of criminal law. This
principle has been undermined from without (universal jurisdiction) and from
within (terror trials), and a new balance has to be found that will help reconnect
the criminal law to the community that is its subject.

Let me conclude by relating to an academic debate between Alan Norrie
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and Anthony Duff regarding the ability of criminal law to stand up to its lib-
eral values. Norrie criticizes liberal criminal law for containing a fundamental
contradiction that cannot be resolved. On the one hand, the law is committed
to the establishment of individual guilt as a condition for criminal liability.
On the other, criminal law removes the motive from the trial deliberation and
thereby expresses its unwillingness to distinguish between categories of indi-
vidual guilt. Particularly troubling is the exclusion of “political motive.” Norrie
claims that while the liberal legal system is committed to the principle of indi-
vidual guilt, it nonetheless discounts completely subjective motives that have
direct ramifications for the moral guilt of the accused. This inconsistency, he
claims, is intrinsic to the liberal legal system, which is obliged to ignore politi-
cal/ideological motives but cannot admit to this.”

Dulff responds that Norrie does not succeed in showing such a fundamental
contradiction in the liberal legal system, since he overlooks important distinc-
tions in criminal law.** Criminal law does not ignore the subjective motive.
Rather, it distinguishes between the role of the legislator and that of the judi-
ciary: the legislator decides which among the possible motives is relevant, and
the judge applies this determination. As long as the democratic system func-
tions, all citizens in the community must accept these decisions. In ground-
ing his thesis, Duff rejects outright the radical subjective approach to crimi-
nal law. The law’s commitment is to arbitration according to the defendant’s
understanding of the facts, not according to his or her value system. In order
to establish subjective guilt on the basis of a community’s value system, it is
sufficient under criminal law that the defendant could have understood the
community’s values even though he or she preferred his or her own values.

This response in fact rests on a theory of political legitimacy. It is the role of
the legislator and not the (nonelected) court to determine the values according
to which we assess the defendant’s actions. Duff emphasizes that the criminal
law is the law of the community—the values of the community are channeled
to the law by way of the elected legislative body. The judiciary must implement
these values, and as long as the democratic process functions—whereby the
political opposition can present its alternative values—the criminal law (with
its value system) legitimately applies to all members of the polity.

This short exchange can cast light on our two cases. I argued that it is pre-

cisely this kind of sensibility that directed the Supreme Court to grant Bishara’s
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petition and bar his criminal prosecution. The exclusion of political motive
from criminal law is premised on the working of the larger democratic struc-
ture—the legislature’s ability to deliberate the distinction between different po-
litical motives. However, if the court had removed Bishara’s immunity in the
hard case of political speech in support of the Palestinian Intifada (the right of
violent resistance to military occupation), it would have undermined the very
legitimacy of applying the criminal law to cases of incitement to violence and
support of terror. Another way to look at it is in terms of equal membership in a
political community. The legitimacy of applying the criminal law to members of
the territorial community is based on the premise of a working democracy. The
decision of the Supreme Court in Bishara’s case concerned the problem of how
to draw the boundaries of the political community in a way that will legitimize
the exercise of criminal law over a deeply divided society. The Barghouti court,
on the other hand, could only restrict the political overtones of the trial, but it
could not resist the very act of using the criminal law to redefine a political ad-

versary as a criminal, a stranger to Israeli political community of discourse.
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