Chapter Seven

Truth and Judgment in Arendt’s Writing!

LEORA BILSKY

Arendt is known for her critique of the use of witnesses in the Eich-
mann trial. She argued against the decision of the Israeli prosecution to
call “witnesses of suffering” whose testimony was not directly related
to the determination of the defendant’s guilt, undermining in her view
the objectives of criminal justice.? In other words, Arendt objected to
what scholarship later defined as the “didactic purposes” of interna-
tional criminal law. As a result, she has been portrayed as a legalist,
advocating a strict separation between law and history/politics.

With the perspective of time, it seems that Arendt’s warnings were not
heeded. If we look at international criminal law and truth commissions —
the two mechanisms of choice for addressing violence committed by
prior regimes — we see that common to both tracks is the recognition of
the “clarification of the historical truth” as an objective in international
criminal law and transitional justice, and specifically the rise of the
individual victim’s right to the truth. Thus, while the Eichmann trial
has remained associated with Arendt’s critique, from a legal perspec-
tive, it is precisely the didactic approach inaugurated in the Eichmann
trial that is now taken very seriously by international tribunals as well
as other transitional justice institutions.?

Does this mean that Arendt was wrong, and that there are no legal or
jurisprudential insights to be learned from Eichmann in Jerusalem?

In this article I would like to offer an alternative reading of Eich-
mann in Jerusalem, one that moves beyond the question of legalism
and focuses on the act of judgment. It is in relation to judgment that
Arendt’s book offers the most promising contribution to the contem-
porary jurisprudence of international crimes. I will argue that reading
Arendt holistically, that is, reading her critique of the Eichmann trial
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alongside her other works, reveals a very different picture from the
one that portrays her as a legalist. I will try to show that Arendt is less
concerned with protecting the law from so-called extralegal purposes
than with preserving or creating the necessary conditions for politics
in general, and for politics in transition to democracy in particular.
I will proceed to examine this thesis through Arendt’s discussion of
three fields: law, moral philosophy, and politics. In all three of them the
question of judgment is raised in relation to truth; specifically, judg-
ment entails the rejection of a conception of truth that is dominant in
each of the three respective fields. I argue that Arendt’s observations
about the juridification of politics carry important insights for current
developments in international law — among them, the growing recogni-
tion of a human right to the truth.* I will end by critically examining
the emerging right to the truth as experienced in the paradigmatic case
of Argentina’s transition to democracy. In contrast with the optimistic
story international law tells us about the recognition of a human right
to truth, I will ask whether the growing legalization of the truth might
not actually undermine the democratization in the name of which the
right to truth is heralded. Adopting an Arendtian perspective will thus
help us distinguish between the new political role of the “truth teller”
in the stuggle against organized lies, and the need to preserve a space
for political judgment — a judgment of particulars without reference to
universal rules — in transitions to democracy.

Truth and Law

Arendt is known as the most famous critic of the Eichmann trial. But
there is an ongoing debate as to how to interpret her criticism. Is it a
warning against the political uses of law? Is it about the inherent limi-
tations of criminal law to address the nature of “administrative mas-
sacres”? Or rather, is it about the failure of the court to understand the
novelty in the new category of crimes against humanity, and the new
type of criminal (“the banality of evil”)? Although Arendt addressed
each of these issues, we need to better understand her jurisprudential
stance in order to see what brings these issues together as a coherent
criticism of the Jerusalem court.

Arendt opens and ends her book Eichmann in Jerusalem with a criti-
cism of the direction in which the Israeli prosecution took the trial. She
is concerned with what has come to be known as the “didactic purpose
of the trial” — the attempt to use the trial to clarify historical truths and
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construct collective memory. For Arendt, the sole legitimate purpose of
the trial was to determine the guilt of the defendant Adolf Eichmann.
She was suspicious of the court taking on the role of historian, and in
particular criticized Prosecutor Hausner’s depiction of the Holocaust
as a repetition of the anti-Semitic persecution of the Jews in a long his-
tory of their victimization and persecution throughout the ages. She
argued that this was “bad history and cheap rhetoric.”

However, it is not only to the expanded role of judicial investiga-
tion that Arendt objected. She also criticized the Israeli prosecution’s
decision to put on the stand over one hundred Holocaust survivors
to testify about their personal experience under the Third Reich. Such
testimonies, she argued, were irrelevant to proving Eichamnn’s guilt,
and threatened to overwhelm the trial with emotions of suffering,
pain and rage, which undermine the ability to judge the defendant
fairly and objectively.®

The conventional understanding of Arendt’s jurisprudential stance is
to see her as a “legalist,”” following Judith Shklar’s definition of legal-
ism as an ethos that holds that law and politics must be separate.® How-
ever, a closer look at Arendt’s arguments reveals difficulties in viewing
her as an advocate of legalism.

First, the opposition that Arendt erects between law and history is
undermined by her own advocacy of an alternative historical narrative
that the trial should promote, one that centres on the rise of the totali-
tarian state instead of anti-Semitism. Moreover, although she seem-
ingly opposed any “historical excursions” by the court, and objected
to the role of victims in the trial, she chose to devote over ten pages’
of her book to discuss the behaviour of the Jewish councils, Judenrat,
a discussion with historical and political importance, but irrelevant to
proving the defendant’s guilt. Thus, in a previous article I argued that
in order to understand the controversy between the Israeli prosecutor,
Gideon Hausner, and Arendyt, it is better to view it as a “competition of
storytellers” — that is, a controversy over historiography, politics, and
law.!? Rather than a battle between justice and politics, or justice and
history, Arendt’s critique of Hausner should be understood as a con-
troversy about the “right” kind of history needed to make an informed
legal judgment about Eichmann’s crimes.

But what about Arendt’s critique of the reliance on victims’ testimo-
nies in the trial? Is this not a clear indication of a legalist stance? Arendt
vehemently opposed opening the trial to testimonies the main purpose
of which was to allow the survivors to relate their experiences and
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suffering under the Nazi regime and portrayed the prosecutor Hausner
and Judge Landau as two antagonists who asked to pull the trial in two
different directions — the political and the legal.!! Arendt sided with
Landau, who for her represented legal limitations. The sharp opposi-
tion that Arendt erected between judge and prosecutor, however, is not
supported by a closer reading of the Eichmann judgment. In the judg-
ment the court in fact endorses victims’ testimonies as relevant to the
legal examination, but rejects the expansive didactic role of the trial.
In doing so the court articulates a victim-oriented jurisprudence for
atrocity trials that responds to the nature of the new crimes without
falling into pure didactics.'? This undermines Arendt’s “legalism” from
the opposite direction, showing that a legal justification could have
been, and indeed was, articulated by the court for the expansive role
of victims’ testimonies. Thus, again, it is not law versus politics, but
rather different conceptions of criminal law that better explain Arendt’s
critique. Likewise, Arendt’s objection to the portrayal of all victims as
“pure” as opposed to a frank discussion of the various degrees of col-
laboration with the Nazis makes less sense as an internal legal critique
but points to Arendt’s worry — the effect of the trial on the political
sphere.

When we adopt a more holistic view of Arendt’s critique of the
Eichmann trial, it becomes even more problematic to understand her
position as “legalist” or “positivist” because her solutions to the legal
problems that stood in the way of the court, such as retroactivity, extra-
territorial jurisdiction, and the interpretation of crimes against human-
ity, defy our conventional understanding of legalism. We see that on
every issue, Arendt goes beyond a purely legalist position in offering
ways for the law to properly respond to the novel crimes of the Nazi
regime.’

One might think that these examples simply point to contradictions
within the book. However, reading Eichman in Jerusalem in light of
later writings by Arendt, I argue that the attempt to view Arendt’s
jurisprudence as legalist is insufficient and even misleading. While
“legalism” assumes that judging Nazi criminals does not pose a new
challenge for the law (as all we need is to apply the correct rules),
I would like to suggest the opposite. In my view, the question that
concerns Arendt in Eichman in Jerusalem is the question of judgment
and the possibility of judging the Nazi crimes. Rather than assuming
that the law already possesses the tools to judge, Arendt points time
and again to the crisis of judgment that the Eichmann trial exposes.
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In seeking to come to terms with the problem of judgment, Arendt
moves away from both a positivist and natural-law understanding of
law. In her view the totalitarian experience in general, and the Third
Reich in particular, requires that we rethink basic conception of crimi-
nal law, such as the mental state of the accused (mens rea), and the role
of conscience. Moreover, her book undermines the basic dichotomy
underpinning criminal law between perpetrator and victim as falling
under the simple opposition between “satanic evil and complete inno-
cence.” She points to the need of the law to deal with the phenomenon
of what Primo Levi called the “grey area” — the mass complicity that
is indispensable to political violence.* Finally, in her discussion about
obedience to superior orders, Arendt raises important questions about
the relations of criminal law to morality and points to the need to
explore the act of judgment as more than just applying pre-given rules
to particular situations.

Arendtraises difficultjurisprudential questions: Can we think about
the perpetrator of atrocious crimes, such as genocide and crimes
against humanity, as a normal person acting from banal motives? And
can the law, that is, traditional categories of criminal law that require
that actus reus be accompanied by mens rea, convict such a defendant?
And what if the most terrible crimes can occur without proper mens
rea — does this signal the bankruptcy of our criminal law, or is there a
way to revise the fundamental requirement of individual guilt when
we deal with collective crimes of that magnitude?’

In answering these questions Arendt arrives at the need to develop
an alternative theory of judgment that she called, following Kant,
reflective judgment.

Reflective Judgment — Truth and Morality

Unlike those who see Arendt as criticizing all the participants in the
Eichmann trial, whether prosecutor, witnesses, or judges, from the
standpoint of one who knows better, I believe that the Eichmann trial
was also a moment of crisis for Arendst, a crisis which helped her iden-
tify the questions that need answers. She did not give a satisfactory
answer to these questions in her book about Eichmann but returned
to them in subsequent articles and in lectures she gave on Kant’s Third
Critique. Reading Eichmann in Jerusalem together with her lectures on
Kant and judgment'® allows us to identify this crisis, as well as the way
she tried to resolve it.
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In the postscript to Eichmann in Jerusalem, Arendt reconsiders the
defence that was raised repeatedly at the Nuremberg trials, the defence
of “obedience to superior orders.” The formal legal answer given at
Nuremberg was the nullification of the defence for criminals of the
Third Reich. The more substantive answer given in Israel in the Kafr
Qasim trial in 1958 (regarding the massacre of inhabitants of an Arab
village by Israeli soldiers) was the recognition of a duty not to obey
an order that is manifestly illegal.”” However, Arendt believes that this
legal doctrine can help judges only in a functioning democracy, when
the illegal command sticks out clearly and is “manifest” in its illegality.
This response is inadequate in the context of a regime that has turned
illegality into state law, that is, a legal system in which the exception
has become law.

In contrast to the Jerusalem court, Arendt refuses to ground the obli-
gation to disobey a manifestly illegal order in presupposing the exis-
tence of a universal conscience. She writes “the order, to be recognized
by the soldier as ‘manifestly unlawful,” must violate by its unusual-
ness the canons of the legal system to which he is accustomed.”’® All
that can be expected in Arendt’s view of the soldier is to know how to
distinguish between rule and exception. Accordingly, Arendt reaches
the conclusion that the Kafr Qasim precedent cannot help address
Eichmann’s guilt since the latter dealt with a situation in which the
exception became the rule: “We are forced to conclude that Eichmann
acted fully within the framework of the kind of judgment required of
him: he acted in accordance with the rule, examined the order issued
to him for its ‘manifest’ legality, namely regularity; he did not have to
fall back upon his ‘conscience,” since he was not one of those who were
unfamiliar with the laws of his country. The exact opposite was the
case.”” This goes beyond the problem of legalizing crime and touches
the core question about conscience presupposed by criminal law. How
does one’s conscience change in accordance with legal norms and the
norms of civil society? What can we make of the fact that German elites
acquiesced with the Nazi regime? Arendt writes: “He did not need to
‘close his ears to the voice of conscience,” as the judgment has it, not
because he had none, but because his conscience spoke with a ‘respect-
able voice,” with the voice of respectable society around him.”?

We are therefore faced with a crisis of judgment that goes beyond a
positivist understanding of law and challenges the moral foundations
of criminal law. A legal system presupposes that ordinary people can
distinguish right from wrong. That is, we assume that conscience is



Truth and Judgment 167

different and independent from society’s norms. But what if it is not?
How do we deal with the process of “coordination” that German soci-
ety underwent with the crimes of the Nazi regime? This is a question
that moves us from law to moral theory.

For Arendt, who came to the trial from the philosophical tradition, it
was possible to think differently about the problem of totalitarian law
with the help of Kant’s moral philosophy, based on each person’s abil-
ity to judge for himself the law before him according to principles of
universal reason. This is the heritage of the Enlightenment expressed in
Kant’s categorical imperative, which tells us, “Act only in accordance
with that maxim through which you can at the same time will that it
become a universal law.”?!

Why, in the face of the failure of Nazi law, did Arendt not choose
to return to Kant’s categorical imperative as a moral guide? Here we
approach the depth of the crisis Arendt experienced at the Eichmann
trial — the moment at which Eichmann himself cites Kant’s categorical
imperative in his police interrogation and later in his court’s testimony,
showing the ease with which Kant’s moral philosophy was turned on
its head in Nazi Germany.

In the eighth chapter of Eichmann in Jerusalem, titled “Duties of a
Law-Abiding Citizen,” Arendt writes:

The first indication of Eichmann’s vague notion that there was more
involved in this whole business than the question of the soldier’s carrying
out orders that are clearly criminal in nature and intent appeared during
the police examination, when he suddenly declared with great emphasis
that he had lived his whole life according to Kant’s moral precepts, and
especially according to a Kantian definition of duty. This was outrageous,
on the face of it, and also incomprehensible, since Kant’s moral philosophy
is so closely bound up with man’s faculty of judgment, which rules out
blind obedience.??

How can Kant’s categorical imperative, based on an autonomous inde-
pendent moral judgment, be reconciled with Eichmann’s obedience to
superior orders? Can it be that his obedience was not blind, Arendt
asked, but was actually guided by his conscience? In court, Eichmann
explained that from the moment he was ordered to execute the Final
Solution, he ceased living according to Kantian principles. However,
Arendt identifies a deeper difficulty, as the categorical imperative
received a new and distorted interpretation under Nazi rule, in the new
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wording provided by Hans Frank: “Act in such a way that the Fiihrer,
if he knew your action, would approve it.”? Arendt writes, “In this
household use, all that is left of Kant’s spirit is the demand that a man
do more than obey the law, that he go beyond the mere call of obedi-
ence and identify his own will with the principle behind the law the
source from which the law sprang. In Kant’s philosophy, that source
was practical reason; in Eichmann’s household use of him, it was the
will of the Fiihrer.”?* In Arendt’s view, it is precisely this combination
of moral idealism and obedience to orders that accounts for “the horri-
bly painstaking thoroughness in the execution of the Final Solution,”*
which she traces to “the odd notion, indeed very common in Germany,
that to be law-abiding means not merely to obey the laws but to act as
though one were the legislator of the laws that one obeys. Hence the
conviction that nothing less than going beyond the call of duty will
do.”?

To counter Eichmann’s defence of obedience to superior orders, the
prosecution brought evidence of Eichmann’s refusal to follow Him-
mler’s orders to stop deportations to Auschwitz. This could be an
indication that Eichmann was lying, and that it was identification with
Nazi ideology that guided his actions, not a sense of obligation to obey
superior orders. Yet from Arendt’s perspective there is no internal con-
tradiction in this refusal. She writes, “The sad and very uncomfortable
truth of the matter probably was that it was not his fanaticism but his
very conscience that prompted Eichmann to adopt his uncompromis-
ing attitude during the last year of the war ... Eichmann knew that
Himmler’s orders ran directly counter to the Fiihrer’s order.”%

Here we have a glimpse of the horror: in the interpretation of orders
by law-abiding Eichmann, it is Himmler’s order to stop deportations
thatbore a “black flag” of manifest illegality. As a result, for Arendt both
law and moral theory fail to respond to the particular challenge posed
by the new subject of totalitarianism. She therefore believes that the
most urgent challenge for post-Holocaust jurisprudence is to rethink
our assumptions about the relations between law and morality. This
is the crisis of judgment with which Arendt chooses to end her book.?

In my view, even though Arendt clearly identified the crisis of judg-
ment, she was not able to properly address it in her book about Eich-
mann. The answer she gave at the end of the book as to why, despite
all the doubts, it is legitimate to convict Eichmann, is not sufficient.?’ I
would like to suggest that we can find the seeds of her more developed
answer to the crisis of judgment in her lectures about Kant’s political
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philosophy. Here Arendt tried to sketch the contours of a solution
based on Kant’s theory of aesthetic judgment, which she interpreted
as relevant more broadly to political judgment and to the question of
how we (as actors) judge without applying pre-given rules (of law or
morality) more generally.

As we can see, the crisis does not derive from Kant’s moral philoso-
phy itself, as it is obvious that Eichmann does not take that philoso-
phy seriously and he misinterprets Kant’s categorical imperative. The
problem Arendt identifies is that Kant’s moral philosophy is not suf-
ficient to guide action in the world, and therefore a theory of judgment
is required. Kant’s moral theory identifies the a priori, necessary, and
general moral law, which according to the typography of truths Arendt
later suggested, is a rational truth.* That Arendt identifies Kant’s moral
theory with rational truth becomes apparent with another example she
gives. Arendt suggests that the Socratic proposition “It is better to suf-
fer wrong than to do wrong” stands at the basis of Kant’s categorical
imperative, and argues that this proposition is true only for the speaker
who is concerned with himself as a thinking being — i.e., the philoso-
pher — and not for the citizen who cares about the world or the commu-
nity.*! She concludes this discussion with a general note: “Philosophical
truth concerns man in his singularity, [thus] it is unpolitical by nature.”%?

Arendt is concerned with judgment about right and wrong in the
absence of either socially accepted or universal legal norms, and in
light of the insufficiency of universal moral law to guide such judg-
ment alone. Interestingly it is the first part of Kant’s third critique (his
theory of aesthetic judgment) that provides her with a solution for the
question of judging the particular without pre-given rules.

Turning to Kant’s critique of taste as a basis for a theory of politi-
cal judgment, Arendt exposes the puzzle that lies at the heart of such
a move: Why does Kant decide to derive the mental phenomenon
of judgment from the most subjective senses of taste and smell, and
not from the more objective senses?®® Arendt’s answer to this puzzle
points to the discriminatory quality of taste: “because only taste and
smell are discriminatory by their very nature, and because they relate
to the particular qua particular.”** But this answer raises another
difficulty: how do we overcome the subjectivity of judgment? Here
Arendt points to a double movement that is enabled by our faculties
of imagination and common sense. While imagination allows a move
of internalization of the object of judgment, common sense allows a
subsequent move of externalization. Together these faculties allow
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forming a judgment of the particular that is not dependent on pre-
existing rules while escaping the arbitrariness and idiosyncracy of
personal preferences. Arendt explains:

The solution to these riddles can be indicated by the names of two other
faculties: imagination and common sense. Imagination, that is the faculty
of having present what is absent, transforms an object into something I
do not have to be directly confronted with but that I have in some sense
internalized, so that I now can be affected by it as though it were given
to me by the nonobjective sense ... One then speaks of judgment and no
longer of taste because, though it still affects one like a matter of taste, one
now has, by means of representation, established proper distance.?

In other words, the imagination allows one to both internalize the
object of judgment while keeping enough distance to allow reflec-
tion on it. However, this is only the first move necessary to arrive at a
valid judgment. It has to be accompanied by another movement, one
of externalization — that is, of turning to the plurality of viewpoints in
the community in light of which to view our judgments. Here one relies
on common sense. As Arendt explains,”Judgment, and especially judg-
ments of taste, always reflects upon others and their taste, takes their
possible judgments into account. This is necessary because I am human
and cannot live outside the company of men.”* In other words, what
enables us to make subjective judgments that are not merely indiosyn-
cratic is our capacity for what Kant called “enlarged thought,” that is,
the ability to view one’s own judgments from the standpoint of others.?”
This act of judgment depends on men in the plural, on the community,
which one goes to visit in one’s imagination in order to critically exam-
ine one’s own subjective judgments.

Arendt thinks that judgment can become impartial with the help of
the imagination and through a process of representative thinking. She
believes that the internal dialogic process of enlarged mentality can
help orient the actor’s judgments even under conditions brought about
by totalitarianism —in which the exception becomes the norm, and soci-
ety coordinates itself accordingly. Instead of being based on an absolute
truth or existing norms, reflective judgment involves forming our judg-
ment in the process of imagining trying to persuade others.

Arendt did not develop her theory of reflective judgment or “enlarged
mentality,” and she left many puzzles unanswered. Here, however, I
would like to return to the dilemma posed by Arendt in Eichmann in
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Jerusalem with the guidance of this theory of judgment. I briefly return
with the help of the theory of reflective judgment to Arendt’s analysis
of Eichmann’s failure of judgment. We saw that the court found that
Eichmann had lied about being bound by orders when he organized
deportations to Auschwitz, since his acts did not result from literal
obedience to orders but from ideological identification with the policy.
In other words, the court found that Eichmann had the required mens
rea for criminal liability. Arendt, in contrast, explored the possibility
that Eichmann had not lied, since he believed Himmler’s order to stop
deportations was manifestly illegal. That is, Eichmann acted according
to his conscience. What, then, would be the basis for morally condemn-
ing Eichmann, if he commited his crimes “under circumstances that
make it well-nigh impossible for him to know or to feel that he is doing
wrong?”3

Here we can see how turning to Kant’s theory of reflective judg-
ment may help. If we understand judgment as requiring “enlarged
thought,” we see that even if Eichmann did not lie to the court, his
actions involved a failure of judgment to which he has to give account.
Eichmann, who was capable of imagining the perspective of his vic-
tims for instrumental or manipulative purposes, deliberately failed to
do so for the purposes of reflective judgment — to enlarge his judgment
so that it could encompass the point of view of his victims. In other
words, Eichmann protected his subjective judgments from becoming
impartial by refusing to open himself to the point of view of his victims.
Arendt provides three examples in her book for this failure, examples
that seem trivial at first reading. However, if we read them in light of
her lectures on judgment, we can better understand their importance
for her condemnation of Eichmann.

First, when Eichmann describes his activities in Vienna to organize
the forced immigration of Jews, he uses the term “cooperation” to
describe his work with Jewish leaders, as if there had really been a com-
mon interest and equality to both sides. Arendt writes:

A more specific, and also more decisive, flaw in Eichmann’s character
was his almost total inability ever to look at anything from the other
fellow’s point of view. Nowhere was this flaw more conspicuous than in
his account of the Vienna episode. He and his men and the Jews were all
“pulling together,” and whenever there were any difficulties the Jewish
functionaries would come running to him “to unburden their hearts,” to
tell him “all their grief and sorrow,” and to ask for his help.¥
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Second, his failure to understand the perspective of others stands out
even more in his description of his meeting with one of the leaders
of the Jewish community in Vienna, Mr. Storfer, with whom he had
worked and who was later caught by the Gestapo and sent to Aus-
chwitz when he tried to escape. Eichmann describes their meeting at
Auschwitz like this:

With Storfer afterward, well, it was normal and human, we had a normal,
human encounter. He told me all his grief and sorrow: I said: “Well, my
dear old friend ... we certainly got it! What rotten luck!” And I also said:
‘Look, I really cannot help you ... I hear you made a mistake, that you
went into hiding or wanted to bolt, which, after all, you did not need to
do.” ... And then I asked him how he was.*

A third example of Eichmann’s inability to enlarge his thought and look
at things from the perspective of others emerges from a recording of his
interrogation at the police, when Eichmann unwraps before Captain
Less, a Holocaust survivor from Germany, all the details of his biogra-
phy, as if trying to obtain sympathy for his story of bad luck, without
taking into account the perspective of his audience. Arendt comments:
“The presence of Captain Less, a Jew from Germany and unlikely in any
case to think that members of the S.S. advanced in their careers through
the exercise of high moral qualities, did not for a moment throw this
mechanism out of gear.”*!

With the term “banality of evil” Arendt pointed to the way language
(with its clichés etc.) loses its communicative function and is used to
block the reality of the victim from the perpetrator. Indeed, each of the
examples that I referred to above demonstrates this point, as Eichmann
uses idioms and clichés to resist the process of enlarged mentality and
to block the possibility of visiting through imagination the point of
view of his interlocutor. The difficult question Arendt poses to law and
moral theory, for which truth plays such an important role, is how to
judge such persons who seem to act beyond truth and falsehood, fact
and fiction.*?

It is interesting that to address this problem Arendt reintroduces the
notion of “common sense” — but not in its common use, of conven-
tions or common social beliefs. Following Kant, she refers us back to
its origins in the Latin term “sensus communis.”* Accordingly, she
argues that the type of reflective judgment explored by Kant requires
that the judging subject engage in a process of “enlarged mentality” as
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a basis for arriving at valid judgments. It is only when one’s judgments
become “common” that is — inspected from the point of view and opin-
ions of others — that they gain their objectivity. It is in relation to such
a notion of common sense that we can best identify Eichmann’s flight
from judgment. It allows us to notice that even if Eichmann were not
lying, he nevertheless should be accountable for his failure of judgment,
notwithstanding the changed legal and social norms in Nazi Germany.

Truth and Politics

The phenomena of organized lying in general and social taboo in par-
ticular stand at the centre of Arendt’s more general reflections on truth
and politics. Both, she believed, undermine one’s ability to make the
distinction between fact and fiction. With a note in the beginning of
her essay on the subject, she explains that her thesis grew directly from
the controversy brought about by the publication of her book Eichmann
in Jerusalem.** With this essay she purports to return to the question of
truth but to locate it in the political sphere. How does she envision the
place of truth in politics? At first glance it seems that while her discus-
sion of law and morality is based on a rejection of the coercive power
of truth on the act of judgment, in “Truth and Politics” Arendt takes the
opposite position and points to the dangers that lies, and in particular
organized lies, pose to the integrity of the political sphere.

However, a closer reading of Arendt’s argument reveals a more
complex relationship between truth and politics. According to Arendt,
political debate must be based on truth. For this purpose it is not
enough to guarantee freedom of speech, but also to build institutions
designed to actively protect the truth: courts (legal truth) and universi-
ties (scientific truth).* Arendt distinguishes between different kinds of
truths: rational or scientific truth, religious truth, and factual truth and
draws a genealogy of the relations of politics to each. She claims that
whereas antiquity was characterized by a conflict between the philoso-
pher and the citizen concerning rational truth, the modern tension lies
between the political ruler and the citizen and concerns factual truth.
According to Arendt, of all the types of truth, it is factual truth — a truth
entirely dependent on witnesses and testimonies, and the existence of
a political space in which views can be exchanged — that is most vul-
nerable to the onslaught of organized political lies: “[Factual truth] is
always related to other people; it concerns events and circumstances in
which many are involved; it is established by witnesses and depends
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upon testimony; it exists only to the extent it is spoken about, even
if it occurs in the domain of privacy. It is political by nature.”*® The
language Arendt uses draws a close connection between the legal pro-
cess of “fact finding” and a functioning political sphere. According to
Arendt, the modern era of mass communication allows a systematic
attempt by rulers to control and shape “factual truths” by reframing
the entire context instead of relying on a few discrete lies as was the
practice in the past.* It is against this background of organized lying
that Arendt is able to identify a new political role for the “truth-teller”:

Only where a community has embarked upon organized lying on
principle, and not only with respect to particulars, can truthfulness as
such, unsupported by the distorting forces of power and interest, become
a political factor of the first order. Where everybody lies about everything
of importance, the truth teller, whether he knows it or not, has begun to
act; he, too, has engaged himself in political business, for, in the unlikely
event that he survives, he has made a start toward changing the world.*®

The importance of the truth teller to politics is connected to the impor-
tant distinction between past and future. Arendt writes: “Not the
past — and all factual truth, of course, concerns the past — or the pres-
ent, insofar as it is the outcome of the past, but the future is open to
action. If the past and present are treated as parts of the future — that
is, changed back into their former state of potentiality — the political
realm is deprived not only of its main stabilizing force but of the start-
ing point from which to change, to begin something new.”*

This understanding of the political role of truth telling can explain
Arendt’s harsh criticism of the treatment of the Judenrat (the Jewish
leadership appointed by the Nazis) in the Eichmann trial, as she saw
how the issue of their collaboration with the Nazi authorities was trans-
formed before her eyes into a social taboo. In a sense, she sees herself
as undertaking the political role of “truth teller” in Eichmann in Jerusa-
lem.>® Maybe in reaction to the Israeli prosecution’s attempt to avoid
the subject altogether, Arendt went to the other extreme and generally
condemned the Jewish leadership, without trying to “enter their shoes”
and without making important distinctions between different Juden-
rate as was made in later historical research.>!

However, if politics depends on the preservation of factual truth
against the onslaught of organized lying, politics should not be reduced
to truth finding. Arendt emphasizes that factual truth is only the ground
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upon which valid political judgment can be made. This becomes clear
when we turn our attention to a more recent phenomenon of a struggle
against organized lying — the struggle of the Mothers of the Plaza de
Mayo.

From the Eichmann Trial Back to Argentina: The Emergence
of a Human Right to the Truth

Arendt was concerned with the use of the court in the service of what
she regarded as political lies. She saw it as the role of the public intellec-
tual to protest against social taboos and to resist the substitute of truth
with myth. But what happens when modern truth tellers rely on courts
and the human rights discourse as part of a political struggle against an
orchestrated, organized lie by the authorities? How is the truth concep-
tualized in this context, and how does this conceptualization influence
the political debate?

The Israeli authorities had kidnapped Eichmann from Argentina,
where he found refuge after the war, in order to bring him to public
trial. The struggle of the Mothers of Plaza de Mayo in Argentina dealt
with another type of kidnapping — kidnapping on a mass scale. Their
struggle provides a paradigmatic case of the modern use of courts by
human rights activists against an organized lie, here the lie by the mili-
tary authorities about the “disappearance” and kidnapping of around
thirty thousand suspected leftists by the Argentine military regime in
the years 1976-83. The Argentine case can help explain how, on the one
hand, the search for the factual truth about the fate of missing persons
becomes a political act of the first order. And it will help us understand
how, on the other hand, the conceptualization of the truth as a legal,
human right threatens the rule of law as well as political debate and
judgment in Argentina about the prior regime and the transition to
democracy.

My discussion of Argentina is not intended to simply serve as an
illustration of Arendt’s arguments. The discussion of the rise of a human
right to truth in Argentina helps us tie together Arendt’s discussion of
truth and judgment in the three fields of law, moral philosophy, and
politics. It also reveals the relevance of Arendt’s discussion of political
judgment for pressing contemporary debates in international law and
transitional justice. Arendt’s essay “Truth and Politics” explores the dan-
gers that a certain understanding of truth poses to the political realm.
Thus, contrary to the human rights discourse celebrating the rise of
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a “right to truth” as part of the end of the era of impunity, Arendt’s essay
reminds us of the dangers that the legalization of truth poses to politics.
In what follows I focus on the case of Argentina, where the right to the
truth has been taken to extremes. My argument is not against the strug-
gle to end an organized lie, but rather against the triumphant depiction
of the emergence of a right to truth in international law as unambigu-
ous progress for human rights.

It should come as no surprise that the strongest expressions of the
right to the truth come from Latin America, which was also the birth-
place of truth commissions. Because disappearances were a prevalent
mode of repression, the new democracies in Latin America at the end
of the 1980s were faced with a colossal lack of information regarding
the fate of thousands of victims. To this must be added the practice
in a number of countries of kidnapping and changing the identity of
children of political dissidents. In order to respond to these types of
repression which affect the very fabric of family life, knowledge is key.
Hence, it is in connection with disappearances that the most explicit
reference to the right to the truth in a human rights treaty has been
made. Article 24(2) of the International Convention for the Protection of
All Persons from Enforced Disappearances adopted in December 2006
provides that “each victim has the right to know the truth regarding the
circumstances of the enforced disappearance, the progress and results
of the investigation and the fate of the disappeared person.”>?

The military dictatorship of the juntas in Argentina was known for its
repression through torture and forced disapperances. It collapsed in 1983
and the country transitioned to democracy under President Ratil Alfon-
sin. In 1984 and 1985 Argentina held criminal trials of nine senior junta
members and five were convicted. However, when more junior officers
began to be targeted for prosecution, the military expressed its discontent
with the process and attempted a coup. President Alfonsin responded by
granting amnesty to officers through the Full Stop Law of 1986 and the
Law of Due Obedience of 1987. In 1990, his successor, President Carlos
Menem, pardoned those who had been convicted and were still in prison.

In Arendtian terms, during the years of the “dirty war,” Argentina
was subjected to an organized lie, which prevented the revelation of
information and public discussion of the fate of tens of thousands of
disappeared. This organized lying continued in a different way, well
after Argentina became a democracy, protected by the general amnesty
laws. A number of scholars have described how, in the face of this
organized lie, coalitions of local and international NGOs as well as
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local, foreign, and regional courts and politicians, drove what Naomi
Roht-Arriaza has called “wedges” into the Full Stop and Due Obedi-
ence laws, exploiting loophooles and exerting pressure on the Argentine
government until these laws were set aside and declared unconstitu-
tional by the president and the Supreme Court.>® What is interesting for
our purposes is that in the struggle to defy this organized lie, the coali-
tion of civil society, courts, and politicians has legalized the truth to
an unprecedented extent, destroying on its way important individual
legal rights as well as endangering political debate.

We can identify three legal campaigns that contributed to the increased
legalization of the truth in Argentina.

Habeas Data

As the amnesty laws blocked trials for most human rights violations,
the relatives of victims asked the courts to develop legal proceedings
aimed at uncovering the truth about the fate and whereabouts of the
disappeared. In 1995, in the Lapaco case, family members, supported
by local and international human rights groups, presented the first peti-
tion arguing that although the amnesty laws had blocked criminal pro-
ceedings, they had a right to obtain information from state agencies
and to access the remains of their loved ones.* Argentine first-instance
and appeals courts, relying in part on the Inter-American Court of
Human Rights’ jurisprudence,™ agreed, establishing that since the right
to mourn the dead is a fundamental need in all human cultures, the
state has an obligation to investigate disappearances even if because of
the amnesty no one can be prosecuted and punished in a criminal trial
on the basis of the information uncovered.”® However, on appeal the
Supreme Court refused to recognize this right, holding that the only
point of an investigation is criminal prosecution.”” In response the fami-
lies turned to the Inter-America Commission on Human Rights, whose
pressure led to a 1999 settlement in which the Argentine government
agreed to adopt the necessary laws to grant federal courts jurisdiction
“in all cases to determine the truth regarding the fate of persons who
disappeared prior to December 10, 1983.”%

Truth Trials

The Lapaco settlement made it an official obligation on the Argen-
tine state to continue with judicial investigations. This paved the way
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for what has come to be known as “truth trials” — judicial investiga-
tions not involving the establishment of criminal responsibility. These
unprecedented court hearings tried to establish what had happened to
the disappeared and who was responsible, without there being a defen-
dant.” Thousands of such hearings were held, and judges proactively
sought out new evidence, visiting torture sites and subpoenaing for-
mer and current political and military officers suspected of crimes. And
since they could not be formally accused (due to the amnesty laws) they
were summoned to testify as ordinary witnesses not enjoying the right
against self-incrimination granted to defendants in Argentine criminal
law.%” As witnesses, if they failed to appear they could be arrested and
imprisoned for perjury or contempt of court. Later, when the immu-
nity laws were annulled, evidence gathered during truth trials has been
used in criminal proceedings, raising questions of due process.®!

Illegal Adoptions

The lack of criminal trials led to a third innovative legal challenge to
the amnesty laws by the organization of the Grandmothers of the Plaza
de Mayo to hold military officers responsible for the kidnapping and
identity change of the children of the disappeared. According to the
organization of Grandmothers, over four hundred children had been
kidnapped by the military, either from their homes or after they were
born in detention, their identities changed, and handed over to families
of sympathizers with the regime. They argued that because the crimes
of kidnapping minors and changing their identities had not been cov-
ered by the amnesty laws, they were not blocked from pursuing justice
for these crimes in a court of law.®

The issue of stolen children not only led to new criminal prosecu-
tions. In 2009 legislation was passed to allow the courts to obtain DNA
samples from suspected children of the disappeared even against their
consent, leading to court injunctions against suspected kidnapped chil-
dren.®® Thus, for example, Marcela and Felipe Noble Herrera, heirs to
Argentina’s largest media empire, who were adopted in 1976, have
been subject to a decade of pressure to submit to DNA testing, and have
had their home searched by the police to seize personal belongings and
conduct a DNA test.* Other children who were not interested in know-
ing their origins have fled the country, to find themselves the subject
of extradition proceedings. In the process of trying to establish the
“truth” of their identity against their will, their basic rights to privacy
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and dignity have been infringed, as well as their right not to know their
biological origins.

The case of the kidnapped children put the Argentine system in the
untenable postion of holding people criminally responsible for kidnap-
ping a child but not for the more serious original crime of murder and
disappearance of the parents. As a result, in 2005 the Supreme Court
found the amnesty laws unlawful and null.®®

What began as a search for the “factual truth” about the fate of
the disappeared — under the legal theory that in order to determine
whether the amnesty laws applied, a court should first determine the
truth about the alleged crime — turned into a search for loopholes in
the amnesty laws to prosecute illegal adoptions of the children of the
disappeared, and ended in nullifying the amnesty laws and opening a
new wave of criminal trials twenty years after the events.

The invocation of the “right to truth,” its classification as a private
right of the families of the victims, and in particular its depoliticization
in relation to “innocent victims” such as the children of the disappeared
helped mobilize the judicial system, and ultimately the political sys-
tem as a whole, in resisting an organized lie. However, it did not come
without a cost. Ironically, a campaign that was carried out in the name
of restoring the rule of law ended up undermining basic guarantees of
the rule of law. As a result of the proceedings surrounding stolen chil-
dren, the criminal justice system became a participant in human rights
violations. The search for the truth, conceptualized as an absolute,
autonomous human right, gradually released all restrictions intended
to ensure basic civil liberties — statutes of limitations, the prohibition
of double jeopardy, the non-retroactivity of penal law, and consent
requirements to infringing privacy.

This not only affected the legal system in Argentina, but also the pos-
sibility of political judgment about Argentina’s “dirty war.” The unique
path that Argentina took has made the mothers and grandmothers the
symbol of the struggle, and the search for the identity of the “stolen
children” became a metaphor for the search for a new national iden-
tity.%® This debate was cast as a search for factual truth that would obey
a high standard of genetic and scientific certainty. It led to discussions
of the complex issue of identity in biological and essentialist terms.®”
Likewise, since the search for “truth” was depoliticized, it was used to
trump political contestation about the proper path to the future.

How can Arendt’s writing help us understand the case of Argen-
tina, and the broader problem it exemplifies? The military regime in
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Argentina arose against the background of a conflict among political
groups. However, since the repressive regime had constantly accused
its leftist political opponents of subversion, civil society organizations
saw the need to develop an alternative discourse in their struggle
against the regime.®® Accordingly, the Mothers of Plaza de Mayo devel-
oped an apolitical discourse by resorting to human rights and the legal
arena. Their legal battle to expose the facts about abductions was to
fulfil the important “truth-telling” function identified by Arendt. To do
so, they presented the victims of the kidnappings as innocent people
and played down the disappeareds’ political agency. Later, the Grand-
mothers focused on the ultimate innocent victim — children — abducted
illegally and adopted by families affiliated with the military. The turn
to law helped civil society organizations reframe the public debate
from one that blamed the victim to one that discussed and exposed the
crimes of the previous regime. It thus helped expose the organized lie
of the regime.

However, there was a price in terms of political judgment. What we
see in the case of Argentina is a pathological situation in which an orga-
nized lie turned truth telling, or the search for the truth, into an act of
political opposition. Eventually the legal system was enlisted in this
struggle. Yet contrary to Arendt’s suggestion to use the truth as a sort
of boundary or limit on political discourse, in Argentina the truth filled
the space of political discourse. Instead of the political community
engaging in reflective judgment about its dark past, Argentine politi-
cal discourse reproduced the binary understanding of society preva-
lent under the military regime. Already a decade after the junta trials,
Jaime Malamud-Goti, presidential adviser to Alfonsin and one of the
architects of the trial, came to regret using criminal trials to address
Argentina’s violent past. In his view, by focusing the blame on the
military and obscuring the responsibility of civil society for complic-
ity, criminal trials reproduced the friend/enemy logic of the dirty war
and therefore reinforced authoritarianism.® The binary structure of
criminal law polarized society, with each side striving to occupy the
position of perfect victim and demonize the opponent.”’ The legalism
of the new politics also created the false impression that law — and in
particular criminal law — has clear rules to address situations of politi-
cal repression, and that all that is needed to address the past is to hold
criminal trials. With the emergence of a human right to the truth, the
legalization of politics went even further. Politics were reshaped as bio-
politics, founded upon the search for genetic and scientific truth, with
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the expectation that this sort of truth would bring certainty and define
political identity. In other words, the legalization of the truth was used
to circumvent the difficult task of political judgment of the grey area of
complicity with the military regime in which much of Argentine civil
society was implicated to different degrees.

Arendt’s writing on the Eichmann trial and on reflective judgment
helps to point to the difficulty in addressing the grey area, with its banal
perpetrators and less than pure victims (requiring reflective judgment),
by means of criminal law (a form of determinative judgment). But as
I have shown, the overtaking of politics by legalism was unique in
Argentina, in that it operated through the formulation of a new human
right — the right to the truth. To understand the dangers created by the
conceptualization of the truth as a human right, I turned to Arendt’s
essay, “Truth and Politics,” where she assigns factual, scientific truth a
legitimate role as basis or boundary on political discourse. Reading that
essay alongside her writing on the importance of non-determinative,
reflective judgment exposes the danger of the truth taking over politi-
cal dialogue and judgment, especially in a society facing the difficult
transition to democracy.

The debate about abducted children in Argentina clearly demon-
strates these dangers. The Grandmothers’ campaign offers scientific
truth as a simple solution — all that is needed to find the “real” iden-
tity of the children is to have a genetic test and return the children to
their biological families. However, such an approach ignores the more
complex understanding of identity as determined not once and for all
at some point in time but as a process built on relationships. Some of
the individuals who refused to undergo genetic testing in Argentina
introduced such a concept of relational identity.”! However, the courts
found it hard to accept such a position in criminal proceedings against
the person charged with complicity in the alleged illegal adoption. The
problem became worse when the struggle for the identity of the chil-
dren came to be understood as a symbol of the broader struggle over
the definition of Argentina’s identity. The analogy made was that just
as a simple genetic test could return abducted children to their families,
democracy could be brought back to Argentina simply by ascertain-
ing the factual, genetic truth about the abducted children and prosecut-
ing the abductors. Such an approach not only ignores the important
role played by civil society in sustaining the military regime. It also
ignores that while facts are important limitations on what can be said
in political debate — “the ground on which we stand, and the sky that
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stretches above us””? — they cannot substitute for political judgment.
Such judgment, as Arendt explained in her lectures on Kant, requires a
process of social dialogue in which individuals seek to understand the
different points of view of other members of society. Only by engaging
in such a process, can a person or a society judge the very large grey
area of cooperation.” In this sense, the real threat to democratization
is determinative judgment, when it replaces reflective judgment and
takes over political discourse.

Conclusion

I suggested at the beginning of this chapter that seeing Arendt’s legal
theory as legalistic does not do justice to her position in Eichmann in
Jerusalem. As an alternative, I recommended reading her writings from
the perspective of an ongoing conflict between truth and three fields:
law, moral philosophy, and politics. This broader perspective allows us
to see that the real question at the centre of Arendt’s enquiry is not law
as such but how to preserve a sphere for political judgment. From this
perspective, we can see the relevance of Arendt’s writings today when
the issue of transitional justice and international criminal law stands at
the centre of debate for the international community.

Contrary to Arendt’s predictions about the irrelevance of the Eich-
mann trial as a precedent for international law, it was the Israeli pros-
ecution’s view about the expanded role of criminal trials to include
didactic goals that shaped international criminal trials since the 1990s.
International law in recent decades has gradually released itself from a
narrow conception of criminal law, to promote the rights of the victim
and adopt the broad didactic goals of clarifying historical truth and
shaping collective memory.”* However, paradoxically, this process has
been accompanied by the growth of a new legalism in international law,
one that avoids the need to recognize a space of (non-determinative)
judgment.” This legalism can be seen in the dominance of the human
rights discourse over political discourse, the takeover by legal actors of
truth commissions and other transitional justice institutions, and the
rise of a transnational struggle, led by international and local human
rights NGOS, to fight “impunity” through criminal prosecutions,
making amnesties and other “softer” ways of reckoning with the past
extremely difficult to justify. In the process, the discretion of the local
political community to choose how to address and judge its past has
been seriously curtailed.
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I pointed to the growth of the “human right to the truth” as the latest
trend in this process. The danger, as Arendt indicated towards the end of
her essay “Truth and Politics,” is the collapse of boundaries between legal,
political, and scientific discourses, and the takeover of one kind of judg-
ment (legal determinative judgment) over politics as a whole. A universal
model of transitional justice imposed by international bodies prevents the
creation of spaces in which different communities can engage in reflective
judgment — a judgment that recognizes the element of subjective choice,
as well as the need to have a discussion that takes into account different
viewpoints in the community in the transition to democracy. Here we see
the real conflict between truth and politics. As Arendt argued, there need
not be a conflict between factual truth and political discourse in principle,
as opinions must be based on facts, and facts must be used to limit inter-
pretation.”® However, according to Arendt there is an inherent conflict in
terms of process, between a coercive method based on the truth and a per-
suasive method that relies on opinions. Here lies the lure of the discourse
of truth, as well as the great threat to political debate and judgment.
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